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PREFACE. 



The many important alterations in the law of Real 
Property effected by recent Statutes, more particularly 
those for the abolition of Fines and Recoveries, for 
the amendment of the law relating to Dower, and for 
the amendment of the law with respect to WiUs, have 
rendered a new series of Precedents in Conveyancing 
a matter of general request. 

With a view to supply the deficiencies in the collec- 
tions of Precedents now in use, occasioned by the 
operation of the statutory enactments before adverted 
to, the present work has been undertaken ; and it is 
hoped that if the matter be compressed into a moder- 
ate compass, it may be permitted to take its place as 
one of practical utility, although its pretensions are 
less lofly than those of its predecessors. 

To the great body of country solicitors a new series 
of precedents of assurances, in accordance with the 
modem system of conveyancing, pointing out wherein, 
and why, they differ from ancient, and hitherto ap- 
proved forms, will doubtless be acceptable. 

The regulations for the examination of gentlemen 
who have served their articles, previously to their ad- 
mission to the exercise of their responsible duties as 
legal practitioners : regulations by which proficiency' 
is ascertained, and respectability, therefore, mainly 
insured, render a frequent recurrence to the forms of 
assurances extremely essential ^ and if the present 

VOL. I. B 



2 PREFACE. 

collection shall be found to contain such precedents as 
are in most general use, accompanied by notes pos- 
sessing the requisite amount of institutional learning, 
and shewing the particular bearing of that institutional 
learning upon the several instruments in actual prac- 
tice, the work, it is believed, will be extensively useful 
as one of reference, for the purposes of such examina^ 
tion. 

It will be obvious of how much importance it must 
be to the youth just entering upon the study of his 
profession, that his first impressions should be in ac. 
cordance with the then present state of the law : and 
that, instead of his mind being immersed in obsolete 
learning and exploded technicality, he should have 
placed before him the forms of assurances as they in 
fact exist, accompanied by such explanatory notes as 
may enable him fully to understand the scope and 
bearing of the instruments themselves. 

The idea that the present undertaking is entered 
upon in opposition to, or rivalry, or hostile com- 
petition with any other work of a similar nature, is 
strongly and sincerely deprecated. The value of the 
collections already in existence, is unquestionable; yet, 
for the reasons before adduced, it is presumed that 
there is ample room for the work now respectfully 
offered to the profession, from whose members, if 
utility of matter and excellence of execution be' com- 
bined, it will doubtless experience a fair share of appro- 
bation and support. 



IS. South Square, Gray* 8 Inn, 
nUary Vaeatum, 1838. 
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SECTION L 

Cf Deeds conveying Real Estate by Common Law^ and under the 

Statute of Uses. 

XT is not purposed, in the following Selection of Precedents, 
to encumber the volumes with the great variety of, all but, 
obsolete instruments to be found in the generality of other 
works of a similar nature ; but, rather to present a connected 
series of Forms of such assurances as necessity or convenience 
have suggested, as being of the greatest practical utility, and 
which are, therefore, of the most frequent occurrence; not 
neglecting, however, to furnish precedents of such deeds as, 
though unusual, are still, for particular purposes, sometimes 
resorted to in practice. 

The most general mode of conveyance of freehold estates, 
is by lease and release : the forms, therefore, of these instru- 
ments will be entered upon, and treated of, first in order, 
although the head " Contracts *' would seem to present the 
most natural commencement of the series. 

The text of Mr. Justice Blackstone, in his elegant and 
lucidly arranged Commentaries on the Laws of England^ so 
frequently resorted to, — so generally adopted, — and so rarely 
fully acknowledged, has been taken as the foundation of these 
preliminary observations. 

In order to shew the extreme utility of the conveyance by 
lease and release, it is necessary to refer to those methods of 
alienation of real estates, which have been, in almost every in- 
stance, superseded by it. The learned writer, named above (a), 
divides those deeds which serve to convey the property of 

(a) 3 Comm. 309. 
B 2 
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Conveyances at 
common law. 



FeoflSnent 



Gift 



Grant 



lands and tenements from man to man, commonly therefore 
denominated canvej/anceSf into two classes, — those which are 
conveyances at common law, and those which receive their 
force and efficacy by virtue of the Statute of Uses. 

" Of conveyances by the common law," he observes, " some 
may be called origincdj or primary conveyances ; which are 
those by means whereof the benefit or estate is created, or 
first arises : others are derivative^ or secondary ; whereby the 
benefit or estate originally created, is enlarged, restrained, 
transferred, or extinguished. 

" Original conveyances are the following : — Feoffment ; 
gift; grant; lease; exchange; partition: derivative are, re- 
lease; confirmation; surrender; assignment; defeazance." 

A Feoffment is the most ancient method of conveyance, the 
most solemn and public, and therefore the most easily remem- 
bered and proved. It is a conveyance of corporeal heredita- 
ments from one person to another, by delivery of the possession 
of the hereditaments conveyed, and evidenced by an instrument 
in writing, for, since the Statute of Frauds, 29 Car. 2. c. 3.,- no 
valid feoffment can be made without a written instrument. 
By this mode of conveyance, any estate of freehold may be 
created, either for life, in tail, or in fee, according to the ex- 
pressions used. Still, there is one ceremony necessary to 
complete the feoffment, namely, livery of seisin^ which is the 
delivery of corporal possession of the land or tenement, and 
without which the feoffee has but a mere estate at will. 

A Gift is properly applied to the creation of an estate tail, 
as feoffment is to that of an estate in fee, and lease to that of 
an estate for life or years. It differs in nothing from a feoff*- 
ment, but in the nature of the estate passing by it ; for the 
operative words of conveyance in this case are do or dedi; and 
gifts in tail are equally imperfect, without livery of seisin, as 
feoffments in fee simple : but this mode of conveyance is now 
wholly out of use. 

Grants are the regular method by the common law of 
transferring the property of incorporeal hereditaments, or such 
things whereof no livery can be had, and which therefore 
pass merely by the delivery of the deed. Tliese assurances, 
when used to pass remainders or reversions, are held to be 
equal in notoriety (if accompanied by attornment of the 
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tenant, whilst attornments were requisite) with, and tiierefore 
equivalent to, a feoffinent and livery of lands in immediate 
possession. 

A Lease is properly a conveyance of any lands or tenements 
(usually in consideration of rent or other annual recompence), 
made for life, for years, or at will, but always for a less time 
than the lessor has in the premises ; and completed by actual 
entry of the lessee. 

An Exchange is a mutual grant of equal interests, the one Exchange, 
in consideration of the other. The word ^^ exchange " is ab- 
solutely requisite in carrying it into effect The estates must 
be of equal interest, as fee simple for fee simple, and the like : 
and every exchange of freehold is perfected by entry, by each 
party, without livery; for each parly stands in the place of the 
other, and occupies his right, and each of them has already 
had corporal possession of his own land. 

A Partition is when two or more joint-tenants, coparceners, Partition, 
or tenants in common, agree to divide the lands so held amongst 
them in severalty, each taking a distinct part. 

A Release is a discharge or conveyance of a man's right in Release 
lands or tenements to another who has some vested estate in 
the lands; as, from a remainder-man or reversioner to a tenant 
for life or years. 

A Confirmation is the conveyance of an estate or right in Confimiatioii. 
esscy whereby a voidable estate is made sure^ or whereby a 
particular estate is increased. 

A Surrender is the falling of a lesser estate into a greater; Surrender, 
as, the yielding up of an estate for life or years to the imme- 
diate reversioner or remainder-man. 

An Assignment is a transfer of an interest less than freehold, Aeignment. 
as for years; and 

A Defeazance is a collateral deed, made at the same time Defeazance. 
with a feoffment or other deed, containing certain conditions, 
upon the performance of which the estate created may be 
defeated. 

The conveyances which have their force and operation by Conveyances 
virtue of the Statute of Uses, and which have superseded in ""^^'' **** ^^** 
practice almost all those enumerated above, are, covenants to 
stand seised to uses; bargains and sales; and leases and re* 
leases. 

B 3 
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Covenant to 
stand seised 



Bargain and 
Sale. 



and 
Release. 



Advantages of 
lease and 
release. 



A Covenant to stand seised to uses, is a deed by which a 
man seised of lands, covenants, in consideration of blood or 
marriage with one of the covenantor's blood, that he will stand 
seised of the same to the use of his child, wife^ or kinsman for 
life, in tail, or in fee, and a new estate for years may be 
thereby created. This mode of conveyance operates without 
transmutation of possession, for the statute executes at once 
the estate : but as it can only operate when made for the con** 
siderations above stated, no use can be raised in favour of a 
stranger, and consequently many of the essential purposes of a 
modem settlement cannot be effected : it has therefore gone 
almost entirely out of use. 

A Bargain and Sale is a real contract, by which the bar*' 
gainor, for some money consideration, or in consideration of 
money's worth, bargains and sells, that is, contracts to convey 
the lands to the bargainee, and becomes by such bargain a 
trustee for or seised to the use of the bargainee; and then the 
Statute of Uses completes the purchase, or the bargain first 
vests the use, and then the statute vests the possession. But 
by Stat. 27 H. 8. c. 16., no bargain and sale will pass a free- 
hold, unless enrolled within six months. 

We now come to the conveyance by Lease and Release, which 
is thus contrived. A bargain and sale, upon some pecuniary 
consideration, for one year, is made by the tenant of the free- 
hold to the bargainee (called a lease for a year), which, with- 
out enrolment, not being a freehold interest, makes the 
bargainor stand seised to the use of the bargainee, and vests 
in the bargainee the use of the term for a year, and then the 
statute immediately annexes the possession. He, therefore, 
having thus a vested interest in the lands, is capable of re- 
ceiving a release of the freehold and reversion, which must 
be made to a person having a vested interest; and accordingly 
a release, usually dated the next day, is granted to him. 

This mode of conveyance is preferable to a feoffment, as no 
livery of seisin is necessary ; to a bargain and sale of the 
freehold, as not requiring enrolment, and because the use of 
the bargainee being vested in possession by the statute, no 
further use can be declared of it ; and it is preferable to a 
covenant to stand seised for the same reason. It is preferable 
to a grant for the conveyance of a remainder or reversion^ as 
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it will avoid the necessity of proving the existence of the pai^ 
dcular estate at the time of the conveyance, which would be 
necessary if a grant were employed; and it is fiur more con- 
venient for the purposes of an exchange, as obviating the dif- 
ficulty that might arise, on any future sale of either of the 
estates, as to the producing a title to both, and as not being 
necessary to be perfected by entry, a circumstance indis* 
pensable under a common-law exchange ; and in partitions 
this mode of conveyance is found most convenient In short, 
it affords the means of passing a freehold without entry, en<- 
rolment, or livery of seisin. 

In every conveyance, under the Statute of Uses, by lease and 
release, care should be taken to see that the grantor is capable 
of being seised to an use; for the bargain and sale entirely 
depends upon the party being so capable, and if he were not, 
the release would be void for want of possession in the releasee* 
It seems doubtful (a) whether a corporation can be seised to 
an use, and therefore it is usual to make it convey, eidier by 
feoffin^t, or by lease and release, with an actual entry by the 
lessee previously to the release. 

The several requisites, and the formal parts of deeds, may Reqdaiei of 
be considered as follows : there must be persons able to con- 
tract, and be contracted with, for the purposes intended by 
the deed ; and also a thing or subject-matter to be contracted 
for ; all which nmst be expressed by sufficient names. So as 
in every grant there must be a grantor, a grantee, and a 
thing granted; in every lease a lessor, a lessee, and a thing 
demised. 

There is almost invariably inserted some money consider- Coiiaiclerttioii. 
ation, which, however, is by no means necessary to the validity 
of any deed at common law; and even under the Statute of 
Uses, it is not necessary to any deed excepting a bargain and 
sale* To that deed it is absolutely requisite, because the con- 
sideration alone raises the use. Yet a deed will not be sup- 
ported in equity without some consideration, {b) A consider^ 
ation may be either a good or a valuable one : the former is 
such as that of blood, or of natural love and affection, when a 
man grants an estate to a near relation ; the latter is such as 

(a) Gilb. on Uses, by Sugdeo, 5. 

(6) Osgood Y. Strode, 2 P. Wms. 245 ; and Fonb. £q. c 5. 
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moneyi money's worth, marriage, or the like : though deeds 
made upon good consideration are considered as merely 
Tolmitary, and are sometimes set aside in favour of creditors 
and bon&Jide purchasers. 

The deed must be written or printed on paper or parch- 
ment ; be properly stamped ; the matter must be legally and 
orderly set forth, that is, there must be words sufficient to 
specify the agreement and bind the parties ; it must be read, 
if any of the parties desire it; it must be sealed, delivered, 
and attested. 

The practice is almost universal for the parties, at least the 
granting parties, to sign the deed ; but this does not appear 
to be an essential matter (a), the Statute of Frauds being con- 
sidered as applicable in this particular to agreements only. 

The formal parts of deeds are the premises, the habendum, 
the covenants, and the conclusion : besides which, there are 
the reddendum, used in leases ; the conditions, used in leases, 
mortgages, and settlements; and warranty, sometimes inserted 
in feoffments. It should be observed, too, that covenants are 
not invariably inserted in deeds. 

The Premises are used to set forth the number and names 
of the parties, with their additions or titles. They also con- 
tain the recital, if any, of such deeds, agreements, or matters 
of fitct, as are necessary to explain the reasons upon which the 
transaction is founded ; and herein also is set down the con- 
sideration upon which the deed is made. And then follows 
the certainty of a grantor, a grantee, and a thing granted. 

The Habendum, which is now coupled with the tenendum, 
** to have and to hold,**' is, properly, to determine what estate 
or interest is granted by the deed, though this may be, and 
frequently is, performed in the premises : in which case the 
habendum may lessen, enlarge, explain, or qualify, but not 
totally contradict or be repugnant to, the estate granted in the 
premises. As, if a grant be ^^ to A. and the heirs of his body," 
in the premises, ^^ habendum to him and his heirs for ever," 
or vice versd ; here A. has an estate tail, and a fee simple ex- 
pectant thereupon. But had it been in the premises <^ to him 
and his heirs," habendum <^to him for life," the habendum 



(a) See Sugden'e Vendors and Purdusen^ and Powers. 
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would be utterly void ; for an estate of inheritance is vested 
in him before the habendum comes, and shall not afterwards 
be taken away, or deivested, by it. So it was held by the 
Court of King's Bench, where estates were conveyed to J, W., 
and to his heirs and assigns, to hold the same unto J. W., his 
heirs and assigns, from and immediately after the death of 
M. H., upon certain trusts, that an immediate estate of free- 
hold was given to J. W. by the premises, and that the haben- 
dum had not the effect of rendering the deed void as giving 
a freehold injvivro, (a) The tenendum is now of little use, 
and is only kept in by custom. 

The Reddendum occurs in leases, and scarcely ever in any Reddendum, 
other deeds. It is a reservation, whereby the grantor doth 
create or reserve some new thing to himself out of what he 
had before granted. 

The Condition is used in mortgages, leases, and settlements ; Condition, 
as, for instance, in a mortgage, ^^ that if the mortgagor shall 
pay the mortgagee 500/. upon such a day, the whole estate 
granted shall determine," and the like. 

Next followed the clause of Warranty, whereby the grantor Warwmty. 
did, for himself and his heirs, warrant and secure to the 
grantee the estate so granted. But now, by the statute 3 & 4 
fT. 4. c. 74. «. 14., all warranties of lands made or entered 
into by any tenant in tail thereof, after the Slst of December^ 
1833, shall be absolutely void against the issue in tail, and all 
persons whose estates are to take effect aftier the determination 
or in defeazance of the estate tail. 

Covenants are clauses of agreement contained in a deed, corenants. 
whereby either party may stipulate for the truth of certain 
facts, or may bind himself to perform or give something to 
the other. Thus, the grantor may covenant that he has a 
right to convey ; or for the grantee's quiet enjoyment, or the 
like : the grantee may covenant to pay his rent, or keep the 
premises in repair, &c. 

The Conclusion of a deed mentions the execution and date Conclusion, 
of the deed, or tlie time of its being given or executed, either 
expressly, or by reference to some day and year before men- 
tioned. 

(a) Goodtitle v. Gibbs, 5 B. & C. 709- Ware v. C^^ is also a case 
on the same subject, 7 B. & C. 243. J 
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SECTION 11. 

OfiheAcUjiyr the Abolition of Fines and Recoveries (a)fjbr the 
Amendment of the Law relating to Dower (&), and for the 
Amendment of (he Law with respect to Wills, (c) 

Of die several statutes that have recently passed the l^s* 
lature, relating to the disposition of real property, those 
named above are the only ones to which it will be necessary 
to refer for the purpose of these preliminary observations. 

A short outline of the history of estates tail, and of the 
modes by which they were unfettered, namely, by fine, or re- 
covery, may be convenient in this place. Limited fees, or such 
as are clogged with conditions, are of two sorts, qualified or 
base fees ; and fees conditional, so called at the common law, 
and afterwards fees*tail, in consequence of the statute de dofiis, 
BaM Fee. A {d) Base, or qualified Fee, is such a one as hath a qua- 

lification subjoined thereto, and which must be determined 
whenever the qualification annexed to it is at an end. As 
in case of a grant to A. and his heirs, tenants of the manor of 
Dale : in this instance^ whenever the heirs of A. cease to be 
tenants of the manor the grant is entirely defeated. This 
estate is a fee, because by possibility it may endure for ever 
in a man and his heirs ; yet, as that duration depends upon 
the concurrence of collateral circumstances, which qualify 
and debase the purity of the donation, it is therefore a qualified 
or base (ee.{e) 
Conditioiua A Conditional Fee (/*), at the common law, was a fee re- 

^^ strained to some particular heirs, exclusive of others ; as, to the 

heirs of a man's body, by which only his lineal descendants 
were admitted, in exclusion of collateral heirs ; or, to the heirs 
male of his body, in exclusion both of collaterals, and lineal 
females also. It was called a conditional fee, by reason of 
the condition expressed or implied in the donation of it, that 

[a) S&4 W.4.. C.74. (b) 5 &4 W. 4. c 105. 

c) 1 Vict. c. 26. (d) 2 Bl. Com. 109. 

jb) See bdow^ as to the enlargement of a base fee, by sec. 39* of 
S & 4 W. 4. e. 74* 
(/)2Bl.Com.ll0. 
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if the donee died without Buch particular heir% the land should 
revert to the donor. 

The condition in this case being the birth of inue^ until 
that time the donor had the reversion of the lands ; but the 
moment issue was bom the condition was fulfilled, and there- 
fore gone, and the donee became absolute owner, so as to 
enable him to dispose of it as fully as if he were tenant in 
fee-simple. However, if the donee did not aliene the land, 
the course of descent was not altered by this performance of 
the condition ; for if the issue afterwards died, and then the 
tenant, or original grantee, had died, without making any 
alienation, the land, by the terms of the donation, must have 
reverted to the donor ; for which reason, the donees of these 
conditional fee^imples took care to aliene as soon as they 
had performed the condition by having issue; and afterwards 
repurchased the lands, which gave them a fee-^simple absolute* 
To prevent this, the statute of fVeitminster the second, com* 
monly called the statute de donii canditionalibus^ 13 Ed. 1* 
c. L, enacted, that from thenceforth the will of the donor be 
observed; and that the tenements so given (to a man and the 
heirs of his body) should at all events go to the issue. If 
there were any, or, if none, should revert to the donor. 

Upon the construction of this act of parliament, the judges 
determined that the donee had no longer a conditional fee^ 
simple, which became absolute and at his own disposal the 
instant any issue was bom ; but they divided the estate into 
two parts, leaving in tlie donee a new kind of particular 
estate, which they denominated a fee*tail ; and vesting in the Fee-tail, 
donor the ultimate fee^imple of the land, expectant on the 
failure of issue ; which expectant estate is what we now call a 
reversion. A tenant in tail is said to be by virtue of the 
statute of Westminster the second. 

Amongst the incidents to an estate tail under that statute, 
and which subsequently were considered to be inherent rights 
belonging to the estate, were, that it might be barred or 
destroyed by a fine, by common recovery, or by lineal war- 
ranty, descending with assets to the heir. 

A Fine (a) was an amicable composition or agreement of a Fine. 

(o) 9 BL Com. 349. 
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suit, either actual or fictitious, by leave of the king or his 
justices, whereby the lands in question became, or were ac- 
knowledged to be, the right of one of the parties. In its 
origin it was founded on an actual suit, commenced at law, for 
recovery of the possession of land or other hereditaments; 
and it was called a fine, because it put an end, not only to the 
suit thus commenced, but also all other suits and controversies 
concerning the same matter. 
l^ecaff*ry. A Common Recovery {a) wiisajudgment in a fictitious suit 

in the nature of a real action, brought by the demandant 
against the tenant of the freehold, who vouched some person 
to warrant the lands, and judgment was given for the demand- 
ant to recover them against the tenant, in consequence of the 
person vouched, or the person last vouched if there should 
be more than one vouchee, making default in defending 
the title to the land, which title he was supposed to have war- 
ranted. In a recovery, the regular process of a real action was 
pursued throughout, and no compromise took place, as in a 
fine. Common recoveries were invented by ecclesiastics, in 
order to elude the statutes of mortmain, and were in constant 
use for that purpose until checked by statute of Westminster 
the second, 13 Ed. 1. c 32. In consequence of the principles 
laid down in 12 Ed. 4., TaUarunCs case^ a common recovery 
was afterwards applied to the purpose of evading the statute 
de doniSf by which the old common-law estate of fee-simple 
conditional was abolished, and the modern estate tail was in- 
troduced. During the long interval of nearly two hundred 
years between the passing of the statute de danis and the ap- 
plication of recoveries to the evading that statute, there was 
no contrivance, except that of warranty in a few cases, by 
which lands entailed could be unfettered. 

Although fines had been expressly declared by the statute 
de danis not to be a bar to estates tail, doubts were entertained 
upon the point, but they were removed by statute 32 H. 8. 
c. 36., which declared that they should be such bar, if levied 
by such persons as therein named. A fine levied by tenant 
in tail had the effect of converting the estate tail into a base 
fee (i), which would subsist so long as there was any issue 

(ja\ First Real Property Report. 
(b) Seymour's case, 10 Rep. 95- 
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inheritable under the entail ; and on the failure of such issue, 
the person next in remainder after the estate tail became 
entitled to the lands. But if the tenant in tail, with im- 
mediate remainder or reversion in fee to himself, had levied 
the fine, it would have operated to merge the base fee {a) ac- 
quired by it in the remainder or reversion, which would 
immediately have become an estate in possession. 

The principal use of a recovery (b) was to enable a tenant 
in tail to bar, not only his estate tail, but also all remainders, 
reversions, conditions, collateral limitations, and charges, not 
prior to the estate tail, and to acquire or pass a fee-simple, 
or an estate commensurate with the estate of the settlor. 

A tenant in tail in possession (c) might also, in some in- Warranty, 
stances, bar both his own issue and those in remainder, by 
annexing a warranty to his grant ; as the warranty would 
descend to his heirs, and, if accompanied with assets, would 
bar such of his heirs as might be in remainder or reversion. 

It has been thought advisable to enter thus far into the 
history of estates tail, and the modes by which they might 
until recently have been barred, in order to the better ex- 
plaining of the statute 8 & 4 fFl 4. c. 74., intituled " An act 
for the abolition ofjines and recoveries, and for the gubstittdion 
of more simple modes of assurance J' With regard to a very im- 
portant e£Pect of this act, namely, as relates to the alienation 
by married women, it should be observed, that die (d) con- 
veyance or other contract of a femc'^Hwertj except by some 
matter of record, was absolutely void, and not merely void- 
able ; she could, therefore, only be bound by fine, recovery, or 
act of parliament 

By this act, all fines and recoveries not commenced before Abolition of 
the 31st of December^ 1833, are abolished, and all warranties TOwiwTacL^' 
by tenants in tail made after the same time are to be void 
against the issue in tail and remainder-men ; so that estates 
tail cannot now be barred, either by fines, recoveries, or by 
lineal warranty ; nor, of course, can a married woman convey 
by these assurances. In order then to replace these assurances 



(a) Watkins^ Conv. ch. 8. 

(6) First Real Property Report 

c) Watkins^ Conv, ch. 8. 

d) % Bl. Com. 293. Perk. 8. 1 54b. Touch. 232. 
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by a more simple method, the 15th section enacts, that every 
actual tenant in tail shall have full power to dispose of the 
lands entaQed, for an estate in fee-simple^ or any less estate. 

Before the passing of the act, when a tenant in tail in re- 
minder was desirous of suffering a recovery, he was at the 
mercy of the person having the freehold, who liad it in his 
power to withhold his assent. ^^ There are instances," says 
the document before ^referred to (a), ^^ of this power being 
abused, and of the person having the freehold extorting from 
the remainder-man a consideration for his concurrence." Still, 
where the life estate or freehold was in the parent or other 
near relation of the tenant in tail, the refusal to give his assent 
to an alienation of the property was beneficial in many in- 
stances, as tending to check the extravagance of the tenant in 
tail. On this point a recent writer {b) remarks, ^^ I shall first 
mention the guard which the legislature, in removing these 
restrictions, has thrown round the alienation of property ; for 
it is to be remembered, that although most of the rules re- 
lating to fines and recoveries were purely technical, and in 
this liable to objection, yet that great practical benefits re^ 
suited from them. They gave parents the means of checking 
the improvidence of their children in their dealings with their 
property, and facilitated advantageous family arrangements* 
In altering the law, therefore, it was proper to preserve its 
benefits ; and for this purpose, although the concurrence of the 
person having the immediate estate of freehold is dispensed 
with, as seised of that estate, yet, instead of such concurrence, 
where a beneficial estate, either for life, or years determinable 
on lives, or of any greater estate, not being a lease on which 
rent shall be reserved, shall be limited prior to the estate tail 
intended to be barred, any disposition by the tenant in tail 
shall be made with the concurrence of the person to whom 
such prior estate shall have been limited. This person is 
called the protector of the settlement." 
Protector of « Whenever there shall be tenant in tail, and there shall 

be subsisting in the same lands, under the same settlement, 
any estate for years determinable on the dropping in of a life 
or lives, or any greater estate (not being an estate for years), 

(a) First Real Property Report 

{b) Stewart's Principles of the Law of Real Property^ p. 254. 
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prior to the estate tail> then such owner of the prior estate, 
or the first of such estates if more than one» shall be protector 
of the settlement'' (a) 

Thus it is to be observed, that the protectorship only arises 
where the prior estate and the estate tail are created by the 
same settlement Upon this subject another writer (b) saysb 
^< Another important accession to the jtu dispmendi of a 
tenant in tail is, that he is not required to obtain the con- 
currence of the owner of a prior estate, of freehold, or of years 
determinable with life, when such prior estate and the estate 
tail are created by different assiarancesJ* 

The act, so &r as relates to the protectorship and the 
power of the tenant in tail, may be thus summed up (c) : — ^ 
<^ Where two or more persons shall be owners under a settle- 
ment of the prior estate, each of them shall be the sole pro- 
tector as to his share (^•23.). Where a married woman 
would, if single, be the protector, in respect of a prior estate 
which is not settled to her separate use, she and her husband 
shall in respect of such estate be the protector ; but if such 
prior estate shall have been settled to her separate use, then 
she alone shall be protector (s. 24.)* But no tenant in 
dower, heir, executor, administrator, or bare trustee, shall be 
the protector (s. 27.) ; and there are some other special cases 
of protectorship provided for by the act, which need not be 
here particularly mentioned* 

*< Any person entailing lands may in the settlement ap- 
point any number of persons in esse^ not exceeding three, not 
being aliens, the protector of the settlement, in lieu of the 
person who would have been the protector if a clause of this 
nature had not been inserted («• 32. )• And when the protec- 
tor shall be a lunatic or person of unsound mind, the Lord 
Chancellor, or, where a traitor or felon, the Court of Chancery, 
shall be the protector {s. 83.) • 

" Where there is a protector of a settlement, his consent is 
requisite to enable an actual tenant in tail to create a larger 
estate than a base fee {s. 84.) ; and where an estate tail shall 
have been converted into a base fee, the consent of the pro- 
fa) Sect Sd. (ft) 9 JsTm. Conv. 409. n. 
(o) Stewart's Pzindples of the Law of Real Property^ p. 254. 
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tector shall be requisite to enable the owner thereof to ac- 
quire the fee under the act {s» 35.) ; and the protector, in 
exercising his power of consent, is to be under no controul 
whatever (5. 36.). 

^^ By 8, 40. it is enacted, that every tenant in tail may effect 
a disposition under the act by any of the assurances (not 
being a will) by which such tenant in tail could have made 
the disposition if he had been a tenant in fee-simple. It 
may therefore be a feoffment, a bargain and sale, a lease 
and release, or, if the estate tail be not in possession, a grant ; 
but, for reasons already given, a lease and release is in general 
to be preferred in all cases to any other. But every such 
assurance by a tenant in tail, except a lease not exceeding 
twenty-one years at a rack-rent, or not less than five-sixth 
parts of a rack-rent, shall be inoperative, unless enrolled in 
Chancery within six calendar months of the execution there- 
of (<. 41.) ; but when enrolled, it takes effect from the execu- 
tion, as if enrolment had not been required {s. 74.). And 
the consent of the protector, if there be one, must be given, 
either by the same assurance, or by a distinct deed {$, 42.) ; 
aiid if by a distinct deed, it is to be considered unqualified, 
unless the assurance be referred to {s. 43.) ; and once given, 
the protector cannot revoke his consent (s. 44.). Where a 
married woman, as in the case before adverted to, is pro- 
tector, she may consent as a feme sole {s, 45.) ; and the con- 
sent of a protector by a distinct deed is void, unless enrolled 
with or before the assurance {s. 46.). Courts of equity are 
excluded from giving any effect to dispositions by tenants in 
tail or consents of protectors of settlements, which in courts of 
law would not be effectual {s. 47.) ; and when the Lord Chan- 
cellor is protector, he shall have power to consent to a dis- 
position by a tenant in tail, and to make such orders as shall 
be thought necessary; and if any other person is joint protec- 
tor, the disposition shall not be valid without the consent of 
such person {s, 48.) ; and the order of the Lord Chancellor is 
to be evidence of Ills consent {s. 49.)." 
Base fee under By the 34th section it is enacted, that where there is a pro- 
the act. tector, his consent is requisite to enable the actual tenant 

in tail to create any estate larger than a base fee; as, if 
tenant in tail, but not entitled to the remainder or rever- 
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sion in fee immediately expectant on the determination of 
tlie estate tail, wishes to make a disposition of the fee, he 
must have the consent of the protector ; but he may without 
such consent dispose of the lands entailed, to be good as 
against all persons claiming under the entail ; and by section 
39. it is enacted, that where a base fee in any lands, and the 
immediate remainder or reversion, are united in the same 
person, the base fee shall not merge, but shall be ipsofojcto 
enlarged into as large an estate as the tenant in tail, with the Enlargement 
consent of the protector, if any, might have created by any ^ 
disposition under the act if such remainder or reversion had 
been vested in any other person. 

The only other object of this act necessary here to be ad- Alienation hj 
verted to, is that which enables married women to convey their JJ|J^J^ 
estates and rights in real property. By sect 77., a married 
woman, in every case except that of being tenant in tail, which 
is before provided for, may by deed dispose of lands of any 
tenure, and also release, surrender, or extinguish any estate or 
power that she alone, or she and her husband in her right 
may have in any lands of any tenure, as fully and effectually 
as she could do if she were a feme sole ; but no such dispo- 
sition to be valid unless the husband concur, and the deed be 
produced and acknowledged, and the wife be examined sepa- 
rate from the husband as to her consent, and such other so- 
lemnities observed as named in tlie act, but with a statement 
of which it is not necessary to encumber this Introduction. 

Dower (a) is an estate for life, which the law gives the I>ower. 
widow, in the third part of the lands and tenements of which 
the husband was solely seised, at any time during the cover- 
ture, of an estate in fee or in tail in possession, and to which 
estate in the lands and tenements the issue of such widow 
might, by possibility, have inherited. Before the passing of 
the last-named act, the wife during the life of her husband 
could bar her right to dower by fine or recovery, in the pro- 
cess of which she was examined, to prevent or remove the 
suspicion of any compulsion in her husband. 

Several modes were invented to prevent the dower of the 
wife attaching ; and the one generally, nay, almost universally 

(a) Watkins^ Cony. Ch. 6. 
VOL. I. c 
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adopted was that suggested by the late Mr. Feame {a) ; oamely, 
to limit the estate to such uses as the husband shall appoint, 
which will give him the power over the whole fee ; so that he 
may pass it to a purchaser without the concurrence of any 
one ; and the purchaser, on the execution of the power, will be 
in from the original conveyance, and so paramount the claims 
of the wife ; and in default of execution, to the husband for 
life, with remainder to A. 6., his executors and administrators, 
during the life of the husband, with remainder to the husband 
in fee, so that the limitation over in fee will be a remainder. 
Under these limitations dower never attaches, for it has been 
decided, that dower does not attach where there is an inter- 
mediate vested remainder between an estate of freehold in 
the husband, and a limitation to his right heirs, or the heirs 
of his body, co-extensive with the life estate of the husband.(i) 
Dower could not be had of a trust estate, although curtesy 
Trusts. might (c) But now, by the Dower Act (d) equitable estates in 

Dower Act possession are made liable to dower, and seisin of the hus- 
band is rendered unnecessary ; the right of dower out of land 
disposed of by the husband in his life-time or by will is taken 
away ; partial dispositions by the husband, as mortgages, 
charges, &&, take priority over the right of dower, and a hus- 
band may now bar tlie right of dower by a declaration in a 
deed or in his will : but this act does not extend to widows 
married on or before the 1st of January ^ 1834, of whom Sir 
Edward Sugdea («) observes, "As to widows within the excep- 
tion, their rights are saved in estates acquired by their hus- 
bands, even after the 1st of January^ 1834. The right of 
dower of women married after the Ist of January^ 1834, 
is placed on altogether a different footing;" or, as another 
writer (f) observes, " In short, women married on or before 
that day are remitted, for all purposes connected with dower, 
to the old law." 



(a) 2 Cont, Rem. S47. 

(6) Parkhurat v. Smithy Willea, 327. 

(c) Attorney General v. Scott ^ For. 138.^ and Lord T<dbot^% reasons^ 
in Chaplin v. Chaplin, 3 P. Wms, 234. 

(d) 3 & 4 W. 4. c 105. 
fi) Vend. & Pur. 9th ed. S64. 
[/) Hayes, Introduction to Conveyancings 207. 
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Previously to this act, when a title to dower had once at- 
tached, it was not in the power of the husband alone to defeat 
it by any act in the nature of alienation or charge, (a) It 
was a right attaching by implication of law, which, although it 
may never take effect, as if the wife died in the husband's life- 
time^ yet, from the moment marriage and seisin concurred, was 
so fixed as to become a title paramount to that of any person 
claiming under the husband by a subsequent act. (b) 

Opinions of persons in the profession vary as to the policy 
of thus allowing the husband the power of defeating the dower 
of the wife after it has attached ; and one writer of the greatest 
eminence (c) gives a very strong opinion upon the subject. 
Speaking of a former effort to render a declaration by the 
husband on the purchase of the estate a sufficient bar to the 
dower, he says, " It was no infringement upon the right of 
the wife ; for, as the husband might have limited the estate to 
uses to bar dower, so as to prevent dower from attaching, 
there was no reason why his simple declaration should not 
have the same operation; and the object was to prevent the 
unnecessary creation of powers. But the vesting of a power 
in the husband to defeat the wife's right after it has attached, 
must be defended upon different grounds." Such, however, is 
the law as it now stands, and it is enough for our present pur- 
pose to have pointed it out. 

The act for the amendment of the law with respect to 
wills (d) is one of the most important measures that has 
passed the legislature in modern times; and although opinions 
are divided as to some of its clauses, the general voice, both of 
the public and of the profession, is decidedly in its favour. 
The conflicting decisions respecting the construction of certain 
words ; the doubts, constantly arising, whether the intention of 
the testator was that his wUl should speak as from the time of 
making his will, and with reference to then present state of his 
family, or whether with reference to the state of things at his 
death; the questions daily submitted to the courts as to the 
provisions of the acts of parliament relating to the execution 
of wiUs having been duly complied with ; and the various 

(a) 3 Lev. 386. (6) Co. Litt. 32. a, 

(c) Sug. Vend. & Pur. 9 ed. $66. {d) 1 Vict, c 26. , 

c 2 
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Other difficulties in the way of a clear and definite under- 
standing of the law relating to this most important mode of 
disposition of property, called loudly for some general enact- 
ment regarding it. The present act has been passed with 
a view to remedy such defects, and it will be sufficient for our 
present purpose to point out its general effect, reserving such 
observations, as well upon some of its particular clauses as 
upon the old law generally, as may be thought useful to be 
made, until we come to that part of the Selection which treats 
of wills. 

After repealing the several statutes relating to wills, from 
the reign of King Henry VIII. to that of George III., 
it enacts, that every person may devise or bequeath all 
property, comprising customary freeholds and copyholds, 
without surrender and before admittance, and also such of 
them as could not before be devised ; estates pur autre vie ; 
contingent interests ; rights of entry ; and property acquired 
after the execution of the will: — it declares no will shall be 
valid made by any person under 21, nor of any married 
woman, except such as she could make before the passing of 
the act : — that every will must be in writing and signed, or 
the signature acknowledged by the testator, in the presence of 
two witnesses at one time : — appointments by will to be ex- 
ecuted like other wills, and to be valid, though the forms re- 
quired by the power are not complied with that: — publication 
sliall not be requisite : — that the will shall not be void on 
account of the incompetency of the attesting witness : — that 
gifts to the attesting witnesses shall be void ; but creditor 
or executor may be a witness : — that a will shall be revoked 
by subsequent mai-riage : — that no will shall be revoked by 
any presumption whatever, but must be done by some express 
act, as another will, or destruction of the old one : — that the 
will shall be construed to speak from the death of the testator: 

— that any devise without words of limitation shall pass a fee: 

— that the words " die without issue " shall be construed to 
mean " without issue living at the death." Such are the prin- 
cipal features of this act, though there are other clauses of 
great practical importance, to which reference will hereafter 
be made. 
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SECTION IIL 

Of the Framing of Instruments. 

Every one who gives or takes by his own contract the pro- 
perty which is the subject of the deed, should be a party to the 
deed. The parties to a lease for a year are usually all those Parties, 
who are to join as conveying parties in the release ; and the 
parties to whom the release is to be made are of course essen- 
tial parties as lessees, in order to give them a vested estate, and 
by reason of their privity to enable them to be releasees in the 
release. The parties to the release as grantors should be all 
those who are intended to pass any estate, right, title, or 
interest ; and as grantees, all who are to take an immediate 
estate under the deed, (a) 

There are also many instances where it is advisable to make 
persons who neither give nor take by the deed parties to it, in 
order to affect them with notice of its contents; as, where a 
party has mortgaged his estate, and is about to make a second 
mortgage to a third party, the first mortgagee is made a party 
to the deed, in order that if he lend any further sum he may 
not be entitled to take precedence of the second lender by 
reason that he had not notice of the second incumbrance, for 
if he be a party to the second mortgage deed, all doubt is ob- 
viated. Again, the holder of deeds belonging to an estate is 
often made a party to covenant for their production with a 
person who takes no beneficial or other interest under the 
deed ; and many other cases may arise in practice. 

Although no particular order of arrangement of the parties 
is of importance, it is usual to make them stand in the order 
in which they are to act in the operative part of the deed ; 
and it has been the practice of some practitioners, where one 
party acts in the deed in two different capacities, to insert his 
name twice amongst the parties : but this, though strictly ac- 
curate, is an unnecessary precaution, and very rarely indeed 
now resorted to. It is usual, and very convenient, though not 
important, to describe in what capacities the several parties 

(a) Co. Litt. 231. a. 
c 3 
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act, as "A. B., eldest son and heir-at-law of " &c., or " C. D., 

the brother and devisee in fee named in the last will," &e. &c. 

Recitab. Recitals are used to show what is the object of the deed, 

and although they are not of absolute necessity used, still they 
have become, in the modern system of conveyance, a matter 
of vast importance. Indeed, a conveyancer of the greatest emi- 
nence (a) considered that, where a party was originally trustee 
for one, and then another became entitled to die benefit of 
the trust, it was absolutely necessary that such fact should be 
stated on the face of the deed in such manner as would justify 
the trustee in making the conveyance, for that a general state- 
ment that the second party had become so entitled would not 
be sufficient* 

As a general rule it may be considered, that there should 
not be recitals of recitals ; so that if a person, having his estate 
incumbered with jointures, mortgages, portions, annuities, 
and other incumbrances, executes an instrument by which a 
totally new arrangement takes place, it seems nugatory to 
recite in any future deed the anterior state of the incum- 
brances ; and for the same reason it is unnecessary, generally 
speaking, to recite the motives of the deed in recital : as for 
instance, in the recital of a mortgage, there seems to be no 
reason to recite that the mortgagor panted the money and 
applied to the mortgagee to lend it. " 

It is better to recite deeds as principal deeds, than as recited 
deeds, if the party has the original deeds, or can depend on 
the recital of them ; but if he has not the deeds, and cannot 
depend on the recital of them, with which he is furnished, then 
it is better to recite them as recited deeds. Thus, if it be 
necessary to recite several deeds anterior to the year 1790, 
and also to recite the deed of 1790, which deed of 1790 con- 
tains recitals of all the former deeds, if the party thinks these 
recitals may be depended upon, he may insert them as the im- 
mediate recitals of the deeds themselves ; but if he cannot de- 
pend on them, he may begin with the last deed, and state 
that as reciting the former deeds ; as for instance, *^ Whereas 
by an indenture bearing date on or about the day of 

(a) The late Mr. Butler, from whose notes on d<eds this section is 
mainly compiled. 
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■ 1790, and made, &c reciting that by an indenture 

&c. and reciting, &c, [a// the former deeds] it is by the inden- 
ture now in recital witnessed," &c. 

In case, however, it should happen that this principal deed 
of 1790 should be grounded on a lease for a year, care 
should be taken to avoid an inaccuracy of frequent occur- 
rence, and pointed out in a modern work on conveyancing. 
" A conveyance by lease and release,*' the author observes, 
" is frequently recited after this fashion : — Whereas by in- 
dentures of lease and release, the indenture of release being 
made between, &c., after reciting that, &c., it is wit- 
nessed that, &c/ This, however, is a very inaccurate and 
slovenly form of recital. The lease does not so recite or toit" 
ness!* (a) Where, therefore, it is necessary to refer to the 
recitals, it should be done thus : — " Whereas by an inden- 
ture of release bearing date the —— and — — days of 
1790, and made or expressed to be made between, &c. 
(grounded upon a lease for a year bearing date the — day of 
the said month of ,) reciting that, &c., it is witnessed, &c.** 

Sometimes, a direct recital of a deed is used, and sometimes 
it is convenient only to recite the effect of it. In the first 
instance, the language of the original deed should, in its im- 
portant words, be rigidly adhered to ; in the second instance, 
greater latitude is allowable. When the former is used, the 
recital should be framed thus : — " Whereas by indentures of 
lease and release bearing date respectively, &c., the release 
being made, &c., it is by the said indenture of release wit- 
nessed, that in consideration of the sum of 1000/. to the said 
A. B. paid by the said C. D., and for a nominal consideration 
paid by the said E. F., the said A. B., by the direction of the said 
C. D. (testified as in the said indenture of release is mentioned), 
did grant, release, and confirm unto the said E. F. and his heirs 
the messuages or tenements, lands, and other hereditaments 
herein-after particularly mentioned and described, and in- 
tended to be hereby granted and released, with their appurte- 
nances. To hold the same unto the said £. F., his heirs and 
assigns for ever, nevertheless in trust for the said C. D., his 
heirs and assigns for ever/' When the effect only is wished to 

(a) HsTes's Introdaction to Conyeyandngj p* 328* 
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be given, it may be done thus : — " Whereas, under and by 
virtue of a certain indenture of lease, and an indenture of ap- 
pointment and release bearing date respectively, &c., the 
appointment and release being made, &c., the messuages or 
tenements, &c, hereby granted and released were conveyed, 
limited, and assured to such uses, and upon and for such trusts, 
&c/' 

An introductory recital is usually made, to show the im- 
mediate object of the deed, in the framing of which much 
discretion is frequently necessary ; as for Instance, in some 
cases the recitals have been held to controul the operative 
part of the deed (a), and in others, the operative part of a 
deed has been held to controul the recitsds. (ft) An intro- 
ductory recital may be framed, either by stating the heads of 
the proposed arrangement, or by making a recital that "A. B. 
hath agreed to limit his estate to the uses herein-after men- 
tioned, and in consideration thereof C. D. hath agreed to 
limit his estate to the uses herein-after mentioned." 

It may also be observed (c) that, wherever on a purchase 
or mortgage the title deeds are not delivered over, the reci- 
tals should be more full, because there is more probability 
of their being used as evidence in after-times. 

If the deeds in a purchase are delivered over, and they are 
of themselves sufficient to enable the party to defend or en- 
force his title at law or in equity, no recitals are essential to 
his security, and therefore the recitals introduced may in 
such case be very short. If, on the other hand, the title 
depends upon circumstances which do not appear on the face 
of the deeds delivered, these circumstances should be fully 
stated in the recitals. With regard to the party who con- 
veys, enough should appear on the face of the deed to justify 
him in making the conveyance ; as for instance, if a trustee 
conveys, the deed creating the trust, and the subsequent acts. 



(a) Lampon v. Corke, ^5 B. & A. 606, ; 1 Dow. & Ryl. 211. S. C. 
Beaumont v. BramJey, Turn. 52. Fayler v. Homersham, 4 Mau. & 
Bel. 423. Oliver v. Daniel, cited 1 Mer. 500. BoUreU v. Summers, 
2 Vo. & Jerv. 407. 

(6) Dearden v. Byron, 8 Pri. 417- And as to the effect of redtab 
on the construction of deeds^ see Shep. Touchstone. 

(c) Parken and Stewart's Continuation of Bythewood^ vol. vi. p. 247. 
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if any, which alter the object of the trusty should be clearly 
and distinctly stated. 

The chronological order of recital is that which is usually 
adopted ; but where there are distinct transactions to be 
stated, it is preferable to go through the chain of recitals 
relating to one transaction before entering upon those of the 
other. 

When in a recital of a lease and release it is intended to 
speak of the united operation of the two deeds, the expres- 
sion should be, that by indentures, &c the lands were com^ 
veyed : but when notice of the lease is dropped, and the oper* 
ation of the release only is spoken of, the words should be, 
grants release^ and confirm. The word limit seems to apply 
rather to the uses declared by the conveyance than to the 
land conveyed ; it appears therefore inaccurate to say, that 
" by lease and release lands were limited to A* 6. and his 
heirs, to the use of C. D. and his heirs ; " the expression 
should be, that ^^ the lands were conveyed to A. B. and his 
heirs, to the use of C. D. and his heirs," or, immediately, that 
they were " limited to the use of C. D. and his heirs." 

Although fines and recoveries are abolished (a), recitals of 
them will fi*equently be necessary ; and as, when they ex- 
isted, they operated as conveyances, the lands may be said 
in recitals to be conveyed to the conuzee or recoveror; but 
when the conuzee or recoveror is not named, it should be 
said that, by the fine or recovery, the lands were limited to 
the uses in question. And, as a recovery, and the deed 
making the tenant to the praecipe, and the deed creating the 
uses, form but one conveyance, it is sufficient to say that by 
these the lands were limited to such and such uses. 

Where powers are recited, it is only necessary to recite so 
much as to show that the exercise then intended to be made 
of the power is warranted by it ; as, on a sale under a power 
of sale and exchange, that part relating to the exchange is 
unnecessary ; and so where a power to appoint by deed or 
will, and the power is to be executed by deed, no recital of 
that part relating to the will is necessary. 

Whatever be the consideration of the deed should be fully 

(a) 3 & 4 W. 4. c. 74. 
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Stated, and it is sometimes more convenient to state it in the 
recitals than in the operative part of the deed. 
PAToelfl. " ^ describing the parcels, three things should be attended 

to : — " that the description should be sufficiently comprehen- 
sive; that it be sufficiently particular to ascertain the 
lands ; and that the description in the present deed be con- 
nected with the description in the former deeds, so as to show 
the identity of the lands throughout the title. 

The parcels describing the lands in the lease for a year 
should correspond with the description of the parcels in the 
release ; and if the lands are referred to in a schedule in the 
one, there should be a corresponding schedule in the other ; 
but, if the lands are particularly described in the release, and 
a schedule also be added for the sake of identity, there will 
be no necessity for a corresponding schedule in the lease for 
a year, (a) The parcels in the release may be described 
either in the body of the deed, or in the recitals. When the 
ancient and modem descriptions do not agree, as is fre- 
quently the case where considerable alterations have been 
made by the enclosure of waste lands, or by erections of 
buildings, &c., it is usual to describe them by the old de- 
scription in the recitals of former tide deeds, with the ad- 
ditional clause, ^* which said hereditaments, 8cc. are the same 
hereditaments, 8cc. as are herein-after described and intended 
to be hereby granted and released;'* and then in the grant- 
ing part to describe them by their modern descriptionu Or 
the premises may be described by schedule or ground plan, 
or both, {b) 

Trustees or mortgagees sometimes refuse to convey lands 
by any other description than that by which the lands were 
conveyed to them. There is not much reason for their 
apprehension on that account, particularly as qualified words 
may be made use of, which confine the lands in question to 
the lands originally conveyed to them. The following mode 
is also sometimes used : — the trustees are made to convey, in 
a distinct operative part, all such of the lands conveyed to 
them as are cdlterwards conveyed by the owner, and then 
the owner himself conveys the land by a distinct operative 
part. 

(a) 2 Prest Cony. 882. (6) Id. 447. 
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It is sometimes highly convenient to do, by two deeds. Two deedk 
that which may be done by one ; as for instance, where a 
party conveys his estate to a trustee upon trust to sell^ if it is 
intended to declare any trusts of the money, it is better to 
do so by a separate deed. So, if upon a marriage, a mort- 
gage debt is intended to be assigned to trustees, the monies 
and securities for them should be assigned by one deed, and 
the trusts declared by another. In both settlements and 
wills it is a common practice, where the property is consider- 
able, to execute one of the realty, and another of the person- 
alty. 

With respect to other formal parts of the deeds and instru- 
ments in use for the transmission of real estate from hand to 
hand, notes will be found appended to the several precedents 
relating to that species of property ; and, where it is thought 
advisable, the various classes of instruments will be preceded 
by general introductory observations, either upon their history 
or their peculiar uses in practice. 

As before observed, the conveyance by lease and release 
will be placed at the commencement of the series, in conse* 
quence of its almost universal applicability to the purposes of 
conveyance of real estate. 
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NOTE. 

In thefoUouHng Precedents many repetitions mil be found, whi<^ may, 
at first sight, appear to be resorted to for little else than to swell the bulk 
of matter : but it is presumed, that a slight reflection wiU serve to eon- 
vince the reader, that the convenience will far outweigh the loss of space. 

The purpose for which this Collection is intended is facility, as well as 
use in draughting ; and it will be obvious how much time is lost from a 
party being compelled to refer constantly to the notes at the foot of a page, 
to know what portions of a particular Form before him are to be omitted, 
or what parts from the additions below are to be incorporated with the 
text, to answer any particular state of circumstances attetiding the in- 
strument he is preparing : a material inconvenience, arising from the 
practice of making one precedent serve for severed different purposes. 

Another material drawback to the usefulness qf some collections, at aU 
events so far as rapidity of drawing is required, is the constant rtference 
in the text to clauses in other deeds contained in the same volume, and in 
many instances to clauses contained in other volumes of the set : and this 
is more seriously felt when such references are made to forms adaptable 
to severed purposes. 

These may be considered as slight objections : perhaps they are ; but 
they are stated here as affording reasons why the custom qf repetition has 
been so much resorted to, and of which the following will afford an ex- 
ample. In the Forms Nos. i. ii. in. and iv. the Covenants for Title are 
in the great bulk similar, but each set of Covenants varies materially as 
to the state qf circumstances of the granting party; in No. i., the grantor 
is entitled from having bought the property ; in No. ii.^ as devisee 
under a wi^l ; in No. iii., as heir at law ; and in No. iv.^ as a purchaser, 
but having a power of appointment, which is exercised by the deed. The 
state of the grantee will also be found to vary, he sometimes taking in fee, 
and sometimes to uses. 

Similar observations may be made respecting the " general words " in 
the first three Forms ; and the reader will, therefore, be pleased to bear in 
mind, whenever these repetitions occur, the purpose had in view in their 
adoption. 



I. 

CONVEYANCE BY LEASE AND RELEASE of a 

Piece of Land in Fee-simpk. 

P«ti«. THI S INDENTURE, made the day of , in the year 

of our Lord 1838, Between [vendor] (a), of , in the 

(a) The vendor is here assumed to be either a bachelor or widower, 
or to have married after the 1st of January, 1834, in which latter event, 
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county of 9 esquire, of the one part, and Ipurchaser]^ of 

, in the county of , yeoman, of the other part 

Whereas (b) the said ^purchaser] hath contracted and agreed Contract lor 
with the said [vendor] for the absolute purchase of the free- P"*"*^****^* 
hold and inheritance in fee-simple in possession (c) of the 
piece or parcel of land herein-after particularly mentioned 
and described, and intended to be hereby granted and re- 
leased, free from all incumbrances, at or for the price or sum 
of 500Z. ; Now this Indenture witnesseth, that for and Witness: ( Ven- 
in consideration of the sum of 500/., of lawful money of the ^^ <»nv«y»- 
United Kingdom of Great Britain and Ireland, to the said 
{vendor] in hand well and truly paid by the said [purchcLser] 
at or immediately before the sealing and delivery of these 
presents (c£), the receipt of which said sum of 500/. the said 

the concurrence of the wife to extinguish her right of dower is unneces- 
sary ; for by the 4th section of the Dower Act^ 3 & 4 ^. 4. c. 105., it is 
enacted, *' that no widow shall be entitled to dower out of any land 
which shall have been absolutely disposed of by her husband in his life- 
time, or by his will." It is the practice with some conveyancers, in the 
case where the vendor is married, and such marriage has been solemnised 
after the time specified above, to insert an express declaration in the 
deed that the conveyance is made free from dower ; but this is clearly 
unnecessary. 

(6) It will be observed that this precedent does not contain any recital 
of title. Such recitals are not necessary, although very generally in- 
serted, where the vendor has bought the estate, and the deeds showing all 
the facts attending the title are to be delivered over : but the case is 
difi*erent where he has taken as heir-at-law, or devisee, or deals with 
the property under a power^ in all which cases it is proper to set forth 
the title in the recitals ; forms of which will be found in the following 
pages ; and see Introdtictiany section S. ^' Recitals." 

(c) In the 6th vol. of the Continuation of Bythewood's Conveyancing 
by Parken and Stewart, p. 256. , the following note is appended to a recital 
similar to the above : — " Lord £ldon has expressed an opinion that a 
recital of a seisin in fee amounts to a warranty of title (Browning v. 
Wright, 2 Bos, & Pul. 22.) ; but this is certainly not acted on in 
practice. (And see Co. Litt. 312. b. Lady Cavan v. PuUeney, 2 Yes. 
jun. 544.y* 

(d) Although this acknowledgment of the receipt of the purchase 
money would be conclusive at law, and the vendor therefore estopped from 
stating in a court of common law that the money had not been paid 
(Baker v. Dewey, 1 B. & C. 704.), yet, as in equity such a rule does 
not prevail, a separate receipt is now universally indorsed on the deed ; 
and in case it should occur that that receipt is not signed, a presumption 
of equity arises that the money has not been paid. ^* The only real use," 
says Mr. Preston (Con v., vol. ii. p. 428.), " is to enable the releasee to 
plead the receipt and the superadded release in bar to any action for the 
consideration money." 
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{veThdor] doth hereby acknowledge, and of and from the 
same, and every part thereof, doth hereby acquit, release, and 
discharge the said [jtmrcAo^ar], his heirs, executors, adminis- 
trators, and assigns, and every other of them, for ever, by 
these presents ; He the said \yendor] ,hath (e^ granted, 
bargained, sold, released, and confirmed,' a n d by ibooo pre 
•«eftl8 DOTH grant, bargain, sell, release, and confirm, unto 
Reference to the said {^ purchaser]^ ulJus- 4ictual- pooocosion now being, by 
lease for a virtue -ef« bargain and sala to him thereof m a de Jby-the sckid 

[vendor], in consideration of 5<., by an indenture bearing 
date the day next before the day of the date of these presents, 
for the term of one whole year, commencing from the day 
next before the day of the date of the said indenture of bar^- 
gain and sale, and by force of the statute made for transferring 
General words, useft int>o po8sessioni( and to his heirs. All [^parcek"], together 

with all and singular houses, outhouses, edifices, buildings, 
bams, stables, coach-houses, cottages, yards, gardens, or- 
chards, backsides, tofts, lands, meadows, pastures, commons, 
common of pasture, common of turbary, mines, minerals, 
quarries, furzes, trees, woods, underwoods, coppices, and the 
ground and soil thereof, mounds, fences, hedges, ditches, 
ways, waters, watercourses, liberties, privileges, easements, 
profits, commodities, emoluments, hereditaments, and appur- 
tenances whatsoever to the said piece or parcel of land be- 
longing, or in anywise appertaining, or with the same now or 
at any time heretofore demised, leased, held, used, occupied, 

(e) The custom of using the words Hath granted, S^Cy and Doth 
grant, S^c* arose from the expressions used in ancient charters of feoff- 
ment, namely^ dedi, concessi, et hac prtesenti carta mea confirmavi, in 
which instruments^ considering that they were mere evidences of the 
transfer of the land^ those words were proper^ such transfer heing com- 
pleted hy the corporal delivery of the land itself. In the second volume 
of Blackstone*s Commentaries^ p. 311., it is ohserved, '' By the mere 
words of the deed the feoffinent is hy no means perfected ; there remains 
a very material ceremony to be performed, called livery of seisin ; without 
which the feoffs has but a mere estate at will." The words in the past 
tense^ as well as in the present^ are used in this Collection in deference to 
the ]ong-established and universal practice of the profession; but it is 
much to be wished that^ in a matter so obviously open to objection^ 
that practice were altered. Whatever plausibih'ty there may have been 
in this custom so far as it related to real property^ there can be no doubt 
of its absurdity in respect to perwnai property, in assignments^ of 
which it equally prevails. 

/* , • . ■ ' c ' 
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or enjoyed, or accepted, reputed, deemed, taken, or known as 
part, parcel, or member thereof or appertaining thereto, with 
their and every of their appurtenances (f) ; And the reversion And the 
and reversions (^), remainder and rehiainders, yearly and "°"' **' 

(f) It was long customary to insert in this place the following words ; 
*^And all deeds, evidences, and writings relating to or concerning the said 
piece or parcel of land, Sfc. solely or together, with other hereditaments of 
less value, now in the custody or power of the said [vendor]^ or which he 
can obtain or procure without suit at law or in equity, together with true 
and attested copies qfall deeds, evidences, and writings relating to orcon» 
ceming the same hereditaments and premises, or any of them, jointly with 
other hereditaments of equal or greater value; the first set of such copies 
to be made and delivered at the costs and charges of the said [vendor], but 
all future copies to be made, written, and taken at the request, costs, and 
charges of the said [purchaser] : " they are now, however^ very generally 
omitted. If the deeds do not relate to any other lands than those conveyed, 
an action of trover wiU lie for them {Hooper v. Ramsbottom, 1 Marsh. 
414.) ; hut if the grantor retains any part of the lands, the deeds will 
helong to such grantor, unless expressly granted by sufficient words 
{Field V. Yea, 2 Durnf. & East, 78.) ; and if the grantor has entered into a 
warranty^ he may retain the deeds, to enable him to defend the lands. 
(Buckhurst^s case, 1 Co. 1 .) Mr. Butler in his notes upon deeds^ observes, 
''At the end of the operative part it is become usual to insert a grant of 
deeds^ copies, &c. &c. : generally speaking, this is objectionable ; for if 
the deeds are delivered, it is useless ; if not, it is too vague." 

The clause has, however, been inserted in this note in order that the 
draughtsman may exercise his option as to its rejection or not, more 
especially as it will be omitted in the subsequent Forms in this Collection. 
Some gentlemen of the highest eminence adopt it, whilst on the other 
hand many of equal celebrity invariably omit it, as entirely useless. In 
the 6'th volume of Bythewood's Conveyancing, continued by Parken and 
Stewart, the latter learned gentleman says ^' In a mortgage for a term, 
however, this clause should perhaps be inserted ; as in a late case it was 
held, that as there was no special contract for the delivery of the deeds, 
the mortgagee was not entitled to have them delivered to him on a fore- 
closure. {Wiseman y. Westland, 1 Yo. & Jerv. 117*) It seems doubtfid, 
however, whether the usual dause of ' all the deeds,' would even here 
be of any service, as, from the words of the Chief Baron on this case, * a 
special contract " would seem to be necessary. (And see 3 B. & C. %25., 
and 5 Dow. & Ry. 49.)'* 

The law relating to this subject will be found discussed in Mr* 
Sanders's Essay on Uses and Trusts, voL i. p. 119- ; in the 2nd volume 
of Mr. Preston's Conveyancing, and in a note by Mr. Hargrave, Co. Litt. 
6. a. n. 4. 

{g) By a grant of land the reversion and rents incident thereto will 
pass (Shop. Touch. 9^.) ; but still, in order to obviate any question as to 
whether they will so pass by operation of law, this dause has become 
usual, in order that they may assuredly do so by contract between the 
parties. 



32 



Conveyance by Lease and Release. 



And «U the 



Habendum. 



CoTenants for 
title. 



Other rents, issues, and profits of the said piece or parcel of 
land herein-before granted and released, or expressed and in- 
tended so to be ; And all the estate (A), right, title, interest, 
inheritance, use, trust, possession, property, possibility, claim, 
and demand whatsoever, both at law and in equity, of him 
the said [vendor] of, in, to, from, and out of the same pre- 
mises, and every part and parcel thereof. To have and (t) 
TO HOLD the said piece or parcel of land, hereditaments, and 
premises, with their and every of their appurtenances, unto 
the said [parchcLser]^ his heirs and assigns, To the use (k) of the 
said [purchaser^i his heirs and assigns for ever. And (/) the 

(h) In order that all the estate and interest whatsoever, however 
minute, may pass from the vendor to the purchaser, this clause is inserted. 
Although a mere possibility will not pass at law, still, as it will do so in 
equity, the words are important. (See WorraU v. Warrall, 1 P. Wms. 459. 
n. ; Mitford v. Mitford, 9 Ves. 87.) The words *' all the estotc," are 
confined within the scope of the preceding expressions. {Derby v. Taylor , 
1 £ast, 502.) 

(t) It has heen already stated in the Introduction that the tenendum, 
" to hold," is now of very little use, and is only kept in by custom. '* It 
was sometimes formerly used," says Mr. Justice Blackstone, 2 Cora. 298., 
" to signify the tenure by which the estate granted was to be holden ; 
viz. ' tenendum per servitium militare, in burgagio, in libera socagio, &;cJ 
But all these being now reduced (12 C. 2. c 24.) to free and common 
socage, the tenure is never specified." 

(Jc) Under this conveyance the purchaser takes by the common law, 
although the lease for a year, or, more properly speaking, the bargain and 
sale, gives the use to the purchaser for a year by virtue of the Statute of 
Uses, without livery, entry, or enrolment (See Introduction, sect. I., 
" Advantages qf lease and release'*) The release operates at common law, 
as no use is declared in favour of any one but the purchaser, who is 
himself the releasee : the words therefore " to the use of the said 
[purchaser^ his heirs and assigns," are merely simply nugatory. It 
was formerly supposed, and much discussed, whether, unless an use were 
expressly declared, the deed might not operate as containing a resulting 
use to the grantor ; but the valuable consideration here expressed rebuts 
such a construction, and therefore it is that the words are nugatory. 
{Doe V. Passingham, 6 B. & C. 305. ; 9 Dowl. & R. 4l6.) 

(/) A general note upon the subject of covenants for title will be 
inserted in the Common Form Book, and in the mean time such observa- 
tions will be found appended to the several precedents as appear to be 
useful for the purpose of draughting, but adapted exclusively to the 
state of circumstances in which the vendor and purchasers are respect- 
ively presumed to be in the transactions disclosed by the Forms. In the 
present instance the vendor is presumed to have bought the land in fee 
simple, and to have taken the usual covenants for title ; namely, that his 
vendor was seised in fee ; had power to convey ; for quiet enjoyment by 
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said [vendor\ for himself, his heirs, executors, and adminis- 
tratoi*s, doth covenant, promise, and agree with and to the 
said [^purchaser], his heirs and assigns, by these presents, in 
manner following ; that is to say, that for and notwithstanding 
any act, deed, matter, or thing, by him the said [vendor^ 
made, done, committed, or executed, or knowingly or willingly 
suffered to the contrary, he the said [vendor], at the time of 
the sealing and delivery of these presents, is lawfully, right- 
fully, and absolutely seised of or in, or well and sufficiently seued in fee. 
entitled to the said piece or parcel of lands herein-before 
granted and released, or expressed and intended so to be, and 
every part thereof, with their appurtenances, for a good, sure, 
sole, perfect, absolute, and indefeasible estate of inheritance 
in fee-simple, without any manner of condition, use, trust, 
property, power of revocation, equity of redemption, re- 

him [the present vendor]^ his heirs and assigns ; that the estate was free 
from incumbrances : and for further assurance^ so that by the present 
transaction the purchaser will stand in the place of the vendor^ and be 
entitled to the benefits of all these covenants^ under the description of an 
assignee. 

" The ftve covenants," says Sir Edward Sugden, '^ are several and 
distinct^ but the first and second of them are synonymous ; for if a man 
be seised in fee, he has power to selL But the converse of this proposi- 
tion is not universally true." {Fend. S^ Pur, ch. 13. s. 2. 9th edit. voL ii. 
p. 81.) 

A vendor who actually purchased the estate himself for money^ or 
other valuable consideration^ and obtained proper covenants for the title, 
is not bound to enter into covenants extending beyond his own acts. 
(^Browning v. Wright, 2 Bos. & Pul. 22.) The vendor therefore here only 
covenants ^' that for and notwithstanding any acts &c. by him the said 
vendor done S^c.** he is seised in fee. In that case (p. 13) it was holden^ 
where the vendor who claimed an estate in fee by purchase^ and sold it, 
and covenanted first that notwithstanding any thing by him done to the 
contrary (the qualifying words used in the text), he was seised in fee, 
" and that he had good right &c. to convey in manner aforesaid," that 
the generality of the latter covenant was restrained by the qualifying 
words in the former. '* For, in the first place, the purchaser was, ac- 
cording to the general practice, entitled to limited covenants only ; and, 
in the next place, the special covenants would be of no use, if the other 
were general. Besides, the defendant having covenanted that ' for and 
notwithstanding any thing by him done to the contrary,' he was seised 
in fee, and that he had good right to convey ; the latter part of the 
covenant, coupled as it was with the former part by the words ' and that,' 
must necessarily be over.ridden by the introductory words * for and not- 
withstanding any thing by him done to the contrary.'" (3 Boe. 4* J^uli, 
574. Sugden'e Vend, S^ Pur, ch. 13. s. 2. 9th edit. vol. ii. p. 94.) 
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mainder, or limitation of any use or uses, or other restraint^ 

cause, matter, or thing whatsoever, to alter, change, defeat^ 

Good right to incumber, revoke^ or make void the same : And (m) that for 

convey. ^^^ notwithstanding any such act, deed, matter, or thing as 

^ aforesaid, he, the said [vendor] now hath in himself good 

right, full power, and lawful and absolute authority to graqty 
bargain, sell, release, and confirm the said piece or parcel of 
land and hereditaments herein-before granted and released, 
or expressed and intended so to be, with the appurtenances 
thereunto belonging, unto the said [jnirckaser]^ his heirs and 
assigns, in manner aforesaid, according to the true intent 
For quiet en- ^^^ meaning of these presents : And {n) that it shall and may 
joyment be lawful to and for the said [j)urc/iaser]i his heirs and assignsy 

from time to time and at all times hereafter, peaceably and 
quietly to enter into and upon, and to liave, hold, occupy, 
possess, and enjoy the said piece or parcel of land and here- 
ditaments hereinbefore granted and released, or expressed 
and intended so to be, with their appurtenances, and to have, 
receive, and take the rents, issues, and profits thereof, and of 
every part thereof, to and for his and their own use and benefit, 

(m) In smaH purchases the first covenant is Bonetimes omitted^ 
which may be safely done^ for^ as observed in the Uat note^ the first and 
second are synonymous. The qualifying words namad above^ whether 
they are need in the first and second cov^enants^ or whether in die second 
(where the first is omitted), will not have the efl^ of restricting the 
operation of the third covenant^ or that for quiet enjoyment; for^ ob- 
senres Lord EUenborough^ in Howell r, Richards, 11 East, 6»3,, " It is 
perfecdy consistent with reason and good sense^ that a cautious grantor 
should stipulate in a more restrained and limited manner for the par- 
ticular description of title which he purports to convey^ than for quiet 
enjoyment. He may suspect^ or even know^ that his title is, in strictness 
of law, in some degree imperfect : but he may at the same time know, 
that it has not become so by any act of his own ; and he may likewise 
know^ that the imperfection is not of such a nature as to afford any reason- 
able chance of distuibanoe whatever to those who should take under it : 
he may, therefore^ very readily take upon him an indemnity against an 
event which he considers as next to iropossiblej whilst he chooses to avoid 
a responsibility for the strict legal perfection of his title to the estate^ in 
case it should be found at any period to have been liable to some excep. 
tion at the time of his conveyance." 

(?») If a party covenant for qmet enjoyment against all claiming by, 
from^ or under him, a daim of dower by his wife is within the covenant; 
but otherwise^ if the mother of the party claim her dower^ because she 
does not claim by^ from, or under him. (Goib, 333. Pakn, 340.) 
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without the lawftil let^ suit, trouble, denial, eviction, inter- 
ruption, claim, or demand whatsoever, of or by him the said 
[vendor], or his heirs, or of, from, or by any person or persons 
whomsoever, lawfully or equitably claiming or to daim by, 
from, or under or in trust for him, them, or any of them : 
And (o) Aat free and clear, and freely and clearly and ab- Free from in- 
solutely acquitted, exonerated, released, and for ever dis- «"™^"****»* 
charged, or otherwise by the said [vendar\i his heirs, exe* 
tutors, or administrators, well and sujfficiently saved, defended, 
kept harmless, and indemnified of, from, and i^inst all and 
all manner of former and other gifts, grants, bargains, sales, 
jointures, dowers, right and title of dower, uses, trusts, entail^ 
wills, statutes merchant and of the staple, recognizances, 
judgments, executions, rents, arrears of rent, annuities, le- 
gacies, sums of money, yearly payments, forfeitures, re-entries, 
cause and causes of forfeiture and re-entry, debts of record, 
ddbts due to the Queen's majesty, and of, from, and against 
all other estates, titles, troubles, charges, debts, and incun^ 
branoes whatsoever, either already had, made, executed, 
occasioned, or suffered, or hereafter to be had, made, exe- 
cuted, occasioned^ or suffered by the said [vendor], or his 
heirs, or any other person or persons lawfully or equitably 
claiming or to claim, by, from, or under or in trust for him, . 
them, or any of them : And further (j?), that he the said And for further 

assurance, 
(o) '* And that free and clear^" Sec. In a note to the second sect, of 

chap. IS. of Vend. & Pur., Sir Edward Sugden says^ " This pronoun'k 
used emphatically — ^you shall enjoy the estate^ and that free from incum- 
brance. Dr. Johnson has extracted a passage from the Duty of Man^ in 
which the word is used in the same sense : — 'We must direct our prayers 
to right ends ; and th<it either in respect to the prayer itself^ or the things 
we pray for.' It has, however^ heen thought that the word has crept into 
the common form of covenants through inadvertence.'* (9th edit, 
vol. ii. p. 91«) 

If there be a charge, future and contingent^ if the contingency happen, 
it will he a breach of the preceding covenant for quiet enjoyment (1 
Leon. 93. Couldsb. 59- Com, Dig, Covenant, (E. 1.) )^ which is the reason 
why these words are inserted. 

(p) Under this covenant the purchaser is entitled to the specific per- 
formance of the acts requisite to be done for perfecting the title (^Ed^ 
wards v. Applebee, cited S Bro. C. C. 652,), or to damage for non-per. 
formance. {Sugd, Fend, ut supra.) Athough it is not stipulated at whose 
expense the further assurance shall be made, yet if it be requisite to aid 
the purchaser s title, it must be at his expense (1 Bulstr. 90.) ; where- 
fore^ it is now always stipulated at whose expense the same is to be made. 
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[vendor]i and his heirs, and all and every other person and 
persons having or claiming, or who shall or may have or claim 
any estate, right, title, interest, inheritance, use, trust, pro- 
perty, claim, or demand whatsoever, either at law or in equity, 
of, in, to, or out of the said piece or parcel of land, here- 
ditaments, and premises hereby granted and released, or 
expressed and intended so to be, or any of them, or any part 
thereof, by, from, or under or in trust for him the said 
[vendor]^ or his heirs, shall and will, from time to time and at 
all times hereafter, upon every reasonable request to be made 
for that purpose, by and at the proper costs and charges of 
the said \_purchaser]y his heirs or assigns, make, do, acknow- 
ledge, and execute, or cause and procure to be made, done> 
acknowledged, and executed, all such further and other law- 
ful and reasonable acts, deeds, things, devices, conveyances, 
and assurances in the law whatsoever, for the further, better, 
more perfectly and absolutely granting, releasing, conveying, 
assuring, and confirming the said piece or parcel of land, and 
other hereditaments herein-before granted and released, or 
expressed and intended so to be, with their appurtenances, 
unto the said [jpurchaser]^ his heirs and assigns, as by the said 
\j>urcha8er\, his heirs or assigns, or his or their counsel in the 
law, shall be reasonably devised or advised and required. 
In witness, &c. {q) 

(9) For forms of attestation, and of receipt for purchase money^ and 
of the lease for a year^ see Common Form Book. 
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11. 

Conveyance by Lease and Release of Mcmor^ Landsy 
Tenements, Sfc, in Fee-simple, hy a Devisee under a Will 
(not married until after the 1st of January, 1834), to a 
Purchaser to Uses to bar Dotoer (the purchaser having 
been married before the above-mentioned time.) 

THIS INDENTURE, made the day of , in the year 

of our Lord 1838, Between [vendor] of , in the county PartiM. 

of — — , esquire (a), the brother and devisee in fee named in 
the last will and testament of A. B., late of ■ ■ ■, in the 
county of—, esquire, deceased), of the first part, [purchaser] 

of f in the county of , esquire, of the second part, 

and [trustee] of , &c. of the third part. Whereas, by Recites convey^ 

indentures of lease and release, bearing date respectively the *nce to vendor's 
4th and 5th days of Auffust, 1820, and made or expressed to 

be made between , therein described, of the one part, 

and the said A. B., deceased of the other part, the manor, 

messuages, lands, tenements, or hereditaments herein-after 

granted and released, were conveyed and assured unto and to 

the use of the said A. B., his heirs and assigns, for ever. And Devise of here. 

WHEREAS the said A. B. duly made, signed, and published <J»^"»»nt» ^ 

his last will and testament (b) in writing, bearing date the 

— day of ■ now last, and executed and attested so as 

to pass real estates (c), whereby he gave and devised the 

(a) '^ It is usual, and verj convenient^ though not important, to de- 
scribe in what capacities the several parties act, as C. D.^ the brother and 
devisee in fee named in the last will, &c." {Introd. Sect. S. '^ Parties.") 

(b) Properly, the word testament applies to personal estate, as mil 
to realty : '^ so the word devise properly and technically applies to dis- 
positions by will of freehold hereditaments, and bequest or legacy to dis- 
positions of personal estate" (See Burn, Ecc. Law, tit. WUls.) The 
word, however, is so generally used in this form of recital, that it has 
been retained. 

(c) Before the recent statute for the amendment of the law with 
respect to wills, 1 Fict, c. 26. the devise must have been in conformity 
with the provisions of the Statute of Frauds regarding real estate, and 
therefore in the recital these particular words are used. Now, however, 
there is no distinction between the execution of wills, whether they 
relate to realty or personalty, both requiring two witnesses, &C4 
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manor, messuages* lands, tenements, and hereditaments here- 
after partieularlj mentioned and described, and hereby 
granted and released unto the said [vendor], his heirs and 
assigns. To the use of the said {vendor^ his heirs and 
Death of tes- assigns for ever: And whkrbas the said testator departed 

***^'' this life on or about the day of ---^- now last, without 

Contract for having revoked or altered his said will {dtj : And whereas 
purvbasa. ^^ ^^^ (jnircAoMr] hath contracted and agreed with the 

said [vender] for the absolute purchase of the freehold and 
inheritance in fee-simple in possession of the said manor 
or lordship, messuages, lands, tenements, &c. herein-after 
particularly mentioned and described, and intended to be 
hereby granted and released (free from all incumbrances, 
except the land-tax), at or for the price or stmi of 900021 : 

Witness. Vendor NoW THEREFORE THIS INDENTURE WFTNESSETH, that, for 

conveys. j^j^j j^^ consideration of the sum of 3000iP. of lawful money 

of the United Kingdom of Great Britain and Ireland^ 
to the said [vendor'] in hand well and truly paid by the 
said [purchaser'] at or immediately before the sealing and 
delivery of these presents (the receipt (e) of which said sum 
of SOOOf. the said [vendor] doth hereby acknowledge ; and 
of and from the same, and every part thereof^ doth acquit, re- 
lease, and discharge the said [purchcuer], his heirs, executors, 
administrators, and assigns, and every of them, for ever, by 
these presents. He the said [vendor] hath granted, bar- 
gained, sold, released, and confirmed, and by these presents 
DOTH grant, bargain, sell, release, and confirm unto the said 
[purcfuuer], (in his actual possession now being by a virtue of a 

(d) It is a very oommoa practice to state the proof of the wi]l» ia 
the Prerogative Coi»t, or the Court of peculiar juriidictioTi ; but this is 
wholly onDecessary where, as in the case in the text, the real estate 
alone is dealt with^ the administration issued by the Ecclesiastical 
Court relating only to personal property. It not unfrequently happens 
that proprietors of large landed estates make two wills^ one relating to 
the real, and the other to the personal property ; in which case^ of 
course, only the latter would be proved. It is true, that where a partj^ 
affiscta to'deal with realty as heir.at-law, search is usually, and properly^ 
made in the Ecclesiastical Courts for a will, a drcum^tanoe which has 
arisen from the frequent habit of testators desling with both realty and 
personalty by the same instrument. 

(e) See note as to the receipt for the consideration money, at p. i^9« 
ante, n. (d). 
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bargain and sale to him thereof made by the said [vender], in 
eonsideration of bs» by an indenture bearing date the day 
hejct before the day of the date of these presents, for the term 
of one whole year, commencing from the day next before the 
day of the date of the said indenture of bargain and sale, and 
;by force o^ the s t atate -ttwKterter' I fanafwriug - us <a iuUi pusaeb- 
lion), and to his heirs. All tHat MiNOR or lordship, &c. Pueeb. 
&c. [parceW] : TogethbH with all and singular houses, put* Oenend words 
houses, edifices, buildings, bams, stables, coachhouses, cottages, ' '°^<>>^' 
doTecots, yards, gardens, orchards, backsides, tofts, lands, 
meadows, pastures, heaths, moors, marshes, waste, waste* 
grounds, folds, fold«courses and liberty of foldage, feedings, 
parks, warrens, commons, common of pasture, common of 
turbary, mines, minerals, quarries, mills, muletines, customs, 
toUs, duties, furzes, trees, woods, underwoods, coppices, and 
the ground and soil thereof, mounds, fences^ hedges, ditches, 
freeboards, ways, waters, watercourses, fishings, fisheries, fowl- 
ings, courts leet, courts baron and other courts, view of frank- 
pledge and all that to view of frankpledge doth belong, reliefs^ 
heriots, fines, sums of money, amerciaments, goods and chattels 
of felons and fugitives^ felons of themselves, outlawed persons, 
deodands, waife, estrays, chief-rents, quit-rents, rents-charge, 
rents-seek, rents of assize, fee-ferm rents, boons, services, royal- 
ties, jurisdictions^ franchises, liberties, privileges, easements, 
profits, commodities, emoluments, hereditaments, and appur- 
tenances whatsoever to the said manor or lordship, messuages 
or tenements, farms, lands, hereditaments, and premises be- 
long]]^, or in anywise appertaining, or with the same, or any 
of them respectively, now or at any time heretofore demised, 
leased, held, used, occupied, or enjoyed, or accepted, reputed, 
deemed, taken, or known as part, parcel, or member of them, 
or any part of them, or appurtenant thereunto, with their and V 
every of their appurtenances : And the reversion and rever- And the rever* 
sions, remainder and remainders, yearly and other rents, ' 
issues, and profits of all and singular the manor or lordship, 
messuages or tenements^ hereditaments, and premises hereby 
granted and released, or intended so to be : And all the estate, And all the es- 
right, title, interest, inheritance, reversion, use, trust, posses- 
sion, property, claim, and demand whatsoever, both at law or 
in equity, of him the said [vendor'], of, in, and to the same pre- 
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To uses to bar 
dower. 



mises, and every part and parcel thereof: To have and to 
HOLD the said manor or lordship, messuages or tenements, 
farms, lands, hereditaments, and all and singular other the 
premises hereby granted and released, or expressed and in- 
tended so to be, with their rights, royalties, members, and 
appurtenances, unto the said [^purchaser] and his heirs for 
ever. To such uses (/"), upon such trusts, and to and for 
such intents and purposes, and with, under, and subject to 
such powers, provisoes, agreements, and declarations, as the 
said \_purchasef\ shall, by any deed or deeds, writing or writ- 
ings, with or without power of revocation and new appoint- 



(/) As to the effect of this limitation, see Introd, sect. 2. " Dower" 
Before the Dower Act^ 3 Si 4 IT. 4. c. 105.^ came ill to operatioti^ this 
Was the almost universal mode of conveying estates in order to prevent 
the claim of tlie wife to dower j but now^ a simple declaration by the 
husband^ in the conveyance to him^ that the land shall be free from 
dower, will be sufficient. As^ however, the purchaser in this case is 
assumed to have been married before the 1st of January, 1834, the 
rights of widows married on or before which day being saved by the 
Act^ the old form is retained^ so that the purchaser may hereafter^ as 
heretofore^ by an exercise of the power^ deal with the estate free from 
his wife's claim to dower. 

!For some time after the passing of the Act doubts were entertained 
as to whether this limitation would be effectual to bar the dower of a 
wife married on or before the 1st of Jaru 1834, supposing the husband 
did not exercise his power of appointment : for^ by the second section^ 
It is enacted, *' That when a husband shall die, beneficially entitled to 
any land for an interest which shall not entitle his widow to dower out 
of the same at law, and such interest, whether wholly equitable^ or 
partly legal and partly equitable, shall be an estate of inheritance in 
possession, or equal to an inheritance in possession (other than an 
estate in joint-tenancy) then his widow shall be entitled in equity to 
dower out of the same land:" so that, upon his decease, her title of 
dower would have attached, and the limitation to the trustee be useless. 

It seems, however, clear, that this is contrary to the intention of the 
Legislature: — that a widow married on or before the 1st of January, 
1834, will not be dowable of trust estates: and that, to use the words 
quoted in the Introduction, sect. 2., '* women married on or before 
that day are remitted, for all purposes connected with dower, to the old 
law." The Course, therefore, which will be adopted in this series, will 
be to make a purchaser use the declaration against dower, which he is 
empowered to do by the Act, in all cases where he was not married on 
or before the 1st of January, 1834, — ^and in all cases where he was pre. 
viously married, malce him take his conveyance to the uses in the text 
-—and in all conveyances by him> make him appoint under his power, 
exactly in the same manner as heretofore ; and this is, at the present 
time, the common practice of the profession. 
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tnenty to be by hitn sealed and delivered in the presence of, 
and attested by, two or more credible witnesses, from time to 
time direct, limit, or appoint : And for default of and until 
such direction^ limitation, or appointment, and so far as no 
such direction, limitation, or appomtment shall extend, To 
THE USE of the said {^purchaser] and his assigns, during, his 
life, without impeachment of waste ; and after the determina- 
tion of that estate, by forfeiture or otherwise, in his life-time. 
To THE USE of the said \tru8tee] and his heirs, during the 
life of the said [^purcltaser]^ In trust for him the said [/>Mr- 
chaserji and his assigns, during his life, and to prevent the wife 
of the said Ipurchaser] from being entitled to her dower, out 
of and in the said premises, or any part thereof; and after the 
determination of the estate so limited in use to the said [ trus- 
tee"] and his heirs, during the life of the said [^purcliaser'l as ^ 
aforesaid. To the use of the said [purchaser'], his heirs and 
assigns for ever. And the mid [vendor], for himself, his heirs, Corenants for 
executors, and administrators, doth covenant (^), promise, and **^®* 
agree with and to the said [ purchaser"]^ his heirs, appointees, and 
assigns, by these presents, in manner following ; (that is to say), 
that for and notwithstftnding any act, deed, matter, or thing by 
him the said [vendor'], or the said A. B., the testator, made, done, 
committed, or executed, or knowingly or willingly suffered 
to the contrary, he the said [vendor], at the time of the seal- 
ing and delivery of these presents, is lawfully, rightfully, and 
absolutely seised of and in, or well and sufficiently entitled to Seised in lee. 
the said manor or lordship, messuages or tenements, farms, 
lands, hereditaments, and all and singular other the premises 
hereby granted and released, or expressed and intended so 

<«« • 

(g) The covenants for title in this precedent vary only from those 
inserted in the last^ in so far as the present are framed to meet the fact 
of the vendor deriving his title to the lands under a will. "Where 
a vendor" says Sir Edward Sugden (V6nd. <Sf Pur, ch. 9- s- "4.), 
** does not claim by purchase in the vulgar and confined acceptation of 
that word ; that is^ by way of bargain and sale for money, or some 
other valuable consideration^ a purchaser is entitled to require covenants 
from such vendor, extending to the acts of the last purchaser. For 
instance, if 1 sell an estate which was devised to me, ahd the devisor's 
father purchased the estate, the covenants for title are extended to the 
acts of the father." ^(9th edit. vol. 1. p. 535. Lloyd v. Griffith, 3 
Atk. 267.; and see S Ves. jun. 236.; and 14 Ves. 239) 
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to be, and every part thereof, with their rights, membersy 
and appurtenances, for a good, sure, sole, perfect, absolute, 
and indefeasible estate of inheritance in fee-simple, without 
any manner of condition, use, trust, property, power of revo- 
cation, equity of redemption, remainder or limitation, of any 
use or uses^ or other restraint, cause, matter, or thing whatso- 
Good right to ®^^^> ^o alter, change, defeat, incumber, revoke, or make void 

the same : AND THAT for and notwithstanding any such 
act, deed, matter, or thing whatsoever as aforesaid, he the said 
[vendor] now hath in himself good right, full power, and lawful 
and absolute authority to grant, bargain, sell, release, and con- 
firm the said manor or lordship, messuages or ten^nents, fannsy 
lands, hereditaments, and all and singular other the premises 
herein-before granted and released, or expressed and intended 
so to be, with the appurtenances thereto belonging, unto the 
said [purchaser} and his heirs. To the uses, and for the intents* 
and purposes herein-before limited, expressed, and declared, 
and in manner aforesaid, according to the true intent and 
meaning of these presents : AND THAT the said manor &c, 
shall and may, from time to time and at all times hereafter, 
go and remfidn To the uses hereinbefore limited, expressed, 
and declared, and be peaceably and quietly entered into and 
upon, and be held, occupied, possessed, and enjoyed^ and the 
rents, issues, and profits thereof,^ and of every part thereof^ 
had, received, and taken accordingly, without the lawful let, 
suit, trouble, denial, eviction, interruption, claim, or demand 
whatsoever, of or by him the said [vendor]^ or his heirs, or 
of or by any other person or persons lawfully w equitably 
claiming or to claim by, from, or under or in trust for him, 
them, or any of them, or, by, from, or under the said 
A. B., the testator: AND that free and clear, and freely and 
clearly and absolutely acquitted, exonerated, released, and 
for ever discharged, or otherwise by the said {vendor\ 
his heirs, executors, or administrators, well and sufficiently 
saved, defended, kept harmless and indemnified of, from, and 
against all and all manner of former and other gifts, grants, 
bargains, sales, jointures^ dowers, right and tide of dower^ 
uses, trusts, entails, wills, statutes merchant or of the staple, 
recognizances, judgments, executions, rents, arrears of rent, 
annuities^ legacies, sums of money, yearly payments, forfeit- 



Free from 
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asBuraiice. 
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ures, re-entries, cause and causes of forfeiture and re-entry, 
debts- of record, debts due to the Queen's majesty, and of, 
from, or against all other estates, titles, troubles, charges, 
debts, and incumbrances whatsoever, either already had, made, 
executed, occasioned, or suffered, or hereafter to be had, 
made, executed, occasioned, or sufiered by the said \vendoT\ 
or his heirs, or by any person or persons lawfully or equitably 
claiming or to claim by, from, or under or in trust for him, 
them, or any of them, or by the said A. B., the testator, or 
any person pr persons lawfully or equitaUy claiming or to claim 
under him: AND FURTHER, that he the said \yendw\ AndforfiitUief 
and his heirs, and all and erery other person and persons 
having or claiming, or who shall or may have or claim any 
estate, right, title, interest, inheritance, use, trust, property^ 
claim, or demand whatsoever, either at law or in equity, 
of, in, to, or out of the said manor &c., or any of them, or 
any part thereof, by, from, or under or in trust for him 
the said [vwKfor], or his heirs, or by, from, or under the said 
A* B., the testator, shall and will, from time to time and at all 
times hereafter, upon every reasonable request to be made for 
that purpose, by and at the proper costs and charges in the 
law of the said [jTureAoMr], his heirs, appointee% or assigns, 
make, do, acknowledge, and execute^ or cause and procure 
to be made^ done, aeknowlec^ed, and executed, all or any 
such further and other lawful and reasonable acts, deeds, 
things, devices, conveyances^ and insurances in the law 
whatsoever, for the further, better, more perfectly and abso«* 
Intely granting, conveying, and assuring of the said manor 
&c« and other hereditaments herein-before granted and re- 
leased, or expressed and intended so to be, and every part 
thereof with their appurtenances. To the uses herein-before 
expressed and declared, as 'by the said ^purehaser^ his heirs, 
appointees, or assigns, shall be reasonably devised, or advised 
and required. In witness, &e. 
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III. 

Conveyance by Lease and Release, by an Heir^t-law 
to a Purchaser (married after the 1st of Jan., 1834), 
of Pieces of Land and HouseSf Sfc,^ in Fee-simple^ the 
Vendot^s Mother joining to release her Dotoer. 

THIS INDENTURE, made the day of ,in the year 

PortieB. of our Lord 1838, Between [vendor'], of , in the county 

of , esquire (a), eldest son and heir-at-law of H. B., late 

of——, in the county of——, esquire, deceased, of (he first 

part; [widowl of , in the county of—— (a), widow, and 

relict of the said H. B., of the second part ; and [j)urchaser'], of 

— — , in the county of , gentleman, of the third part. 

Recitals. Whereas the said H. B. departed this life on or about the 

utS Wng^: d^y of » intestate, leaving the said [widx^w], his 

dowandheir-at- widow, and the said [vendor"], his heir-at-law, him surviving : 
sJsed of lands, -^^^ WHEREAS the said H. B., at the time of his decease, was 
&<:• seised of or entitled to an estate in fee-simple in possession 

of and in the piece or parcel of land, messuages, or tene- 
ments and hereditaments, herein-after particularly mentioned 
and described, and intended to be hereby granted and re- 
Contract for leased : And whereas the said [purchaser] hath contracted 
purchase. ^^^ agreed with the said [vendor] for the absolute purchase 

of the freehold and inheritance in fee-simple in possession of 
the said piece or parcel of land, messuages or tenements, and 
hereditaments herein-after particularly mentioned and de- 
scribed, and intended to be hereby granted and released, free 
from all incumbrances, at or for the price or sum of 1500/. : 
And agreement And in the treaty for the said purchase it was agreed that 
as to release of ^he sum of 160/. (part of the said sum of 500/.) should be 

paid to the said [widow], in consideration of the said [widow] 
joining in releasing the said pieces or parcels of land, 
messuages or tenements, and hereditaments, of and from 

(a) '^ It is UBual^ and very convenient, though not important^ to de- 
scribe in what capacity the several parties act.*' (Introd, sect. 3. 
" Parties") 
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all right and title of dower, and all other claims of her the 
said [yoidowl into and out of the same, in manner herein-after 
mentioned : And whereas the said [widow] has agreed, at 
the request of the said {yendor]j to make such release ac« 
cordingly: Now this Indenture witnesseth, that in Witneascun- 
pursuance and performance of the said agreement, and in ^®y*"^ 
consideration of the sum of 1350Z. of lawful money of the 
United Kingdom of Great Britain and Ireland^ in hand 
to the said [vendor'] paid by the said [purchaser^ at or 
immediately before the sealing and delivery of these presents, 
and in consideration of the sum of \bOt of like lawful money, 
in hand and at the same time to the said [widow"] paid 
by the said [purchaser]^ at the request and by the direction 
of the said [vendor], testified by his being a party to and 
sealing and delivering these presents, the receipt of which 
said sums of 1350/. and 150/. the said [vendor] and [widow] 
do hereby respectively acknowledge, and of and from the 
same, and every part thereof respectively, do hereby respect- 
ively acquit, release, and discharge the said [purchaser], his 
heirs, executors, administrators, and assigns, and every of 
them, for ever by these presents. He the said [vendor] {b) 
HATH granted, bargained, sold, released, and confirmed, and 

(6) This deed is framed on the supposition that the widow has not 
had her dower assigned to her, or at all events that she has not entered ; 
for^ had she done so^ she could not have released in the manner here 
done. Before assignment and actual entry the freehold is. not in the 
widow ; and^ therefore^ the mode of passing her claim differs hefore and 
after entry. Before entry she has only a rights which must he conveyed 
by release^ and that to the person having the freehold in possession of 
the lands, as to him only a release of right can be made. The release 
so made would operate, not to convey the widow's estate, but merely to 
extinguish the right ; or, in other words, the claim to the estate would be, 
by such release, in fact wholly extinguished ; and such is the operation 
of the release in the text. The mode of extinguishment must be by 
release, for there can be no surrender of a right. 

After entry, the possession or freehold of the widow's third is in her- 
self, and must therefore be conveyed like other lands, — if to the person 
immediately in reversion, by surrender ; and if to a stranger, by feoff- 
ment, lease and release, or bargain and sale enrolled, or by any other 
mode of conveyance by which a freehold may be transferred. In the 
case of entry by the widow, she of course would have been a necessary 
party to the lease for a year, and to the operative part of the release 
founded upon it, supposing the transaction to be included in one con- 
veyance. (See Watkins's Conveyancing, book i. chapters 6 & 17«) 
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by these presents doth grant, bargain, seU, release, and con« 
firm unto the said {^purchaserl (in his actual possession now 
being by virtue of a bargain and sale to him thereof made 
by the said [pendar]^ in consideration of 6«., by an Indenture 
t c : bearing date the day next before the day of the date of these 

presents, for the term of one whole year, conmiencing irom 

the day next before the day of the date of the said Indenture 

of bargain and sale, and by force of the statute made for 

Parcels. itmnHferring uses infn po<iw?«flion), and to his heirs, All that 

General words, piece or parcel of land, &c. [/Mzrceb], together with all and 

singular houses, outhouses, edifices, buildings, bams, stables, 
coach-houses, cottages, yards, gardens, orchards^ backsides, 
tofts, lands, meadows, pastures, coounons, common of pasture, 
common of turbary, mines, minerals, quarries, furzes, trees, 
woods, underwoods, coppices, and the ground and soil thereof 
mounds, £mces, hedges, ditches, ways, waters, watercourses, 
liberties, privileges, easements, profits, commodities, emolu« 
ments, hereditaments, and appurtenances whatsoever to the 
said piece or parcel of land, messuages or t^iements, here* 
ditaments and premises, belonging, or in any wise apper. 
taining, or with the same or any of them respectively now or 
at any time heretofore demised, leased, hdd, used, occupied, 
or enjoyed, or accepted, reputed, deemed, taken, or known as 
part, parcel, or member of them, or any part of them, or 
appertaining thereunto, with their and every of their appur- 
And the rever- tenances : And the reversion and reversions, remainder and 
*"^ remainders, yearly and other rents, issues, and profits of all 

and singular the pieces or parcels of land, messuages, or 

tenements, and other hereditaments herein-before granted tmd 

And all the ec released, or expressed and intended so to be: And all the 

****" estate, right, title, interest, inheritance, use, trust, possession^ 

property, claim, and demand whatsoever, both at law and in 

equity, of him the said [vendor]^ of, in, to, from, and out of 

Habendum in the Same premises, and every part thereof, To have and to 

HOLD the said pieces or parcels of land, messuages, or tene- 
ments, and all and singular other the premises hereby granted 
and released, or expressed and intended so to be, unto the 
said \_purchaser\ and his heirs, To the use of the said 
]ipurcha8er\ his heirs and assigns for '•ever. And this 
Further wit. INDENTURE FURTHER WITNESSETH, that in pursuance and 

ness. 
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performance of the said agreement, and for the consider* 
ations aforesaid, the said \widow]i at the request of the said widow release* 
{vendor]^ testified as aforesaid, hath granted, remised, and *>«'^®'^«'' 
released, and by these presents doth granti remise, and 
release the said pieces or parcels of land, messuages or tene- 
ments, hereditaments, and premises herein-before particularly 
mentioned and described, and intended to be hereby granted 
and released, and also the said Ipwrchaier}^ his heirs and 
assigns, of and from the dower or thirds, and right and title 
of dower or thirds, at common law or otherwise, which she 
the said Iwidaw] hath, or can, or may, or otherwise might 
have claim or demand, of, in, to» or out of the said pieces or 
parcels of land, messuages or tenements, hereditaments, and 
premises, or of, in, to, or out of the rights, members, or 
appurtenances thereunto belonging, and all other the estate, 
right, title, interest, property, claim, and demand whatsoever, 
both at law and in equity, of the said [tmcfoto], of and in the 
said premises. Akd the said [vendor], for himself, his heirs, Covenanta for 
executors, and administrators, doth covenant, promise, and 
agree with and to the said [purchaser]^ his heirs and assigns, 
by these presents, in manner following ; (that is to say), that 
for aad notwithstanding any act, deed, matter, or thing, by 
him the said [vendor], or the said H. B., the intestate (c), made, 
done, committed, or executed, or knowingly or willingly 
suffered to the contrary, he the said [vendor], at the time of 
the sealing and ddivery of tliese presents, is lawfully, right- Seised in fee. 
fully, and absolutely seised of and in, or well and sufficiently 
entitled to the said pieoea or parcels of laud, messuages or 
tenements, and other hereditaments herein-before granted 
and released, or expressed and intenckd so to be, and every 
part thereof, for a good, sure, sole, perfect, absolute, and in- 
defeasible estate of inheritance in fee simple, without any. 
manner of condition, use, trust, ftaperty, power of revocation, 
equity of redemption, remainder, or limitation <^ any use or 
uses, or other restraint, cause, matter, or thing whatsoever, to 
alter, change^ defeat, incumber, revoke, or make void the 



(c) Where ^e party conveying claims by descent^ he is bound to 
eovenant against the acts of the persons from or through whom At> title 
is derived* And see note upon eovenante for titie appended to Ne. I. 
(p), p. s^, S3., and note (g). No, II. p. 41. ante» 
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Good right to Same : And that for and notwithstanding any act, matter, or 

convey. tiling as aforesaid, he the said [vendor] now hath in himself 

good right, full power, and lawful and absolute authority to 
grant, bargain, sell, release, and confirm the said pieces or 
parcels of land, messuages, tenements, and other hereditaments 
herein- before granted and released, or expressed and intended 
so to be, with the appurtenances thereunto belonging, unto 
the said [purchaser\y his heirs and assigns, in manner afore- 
said, according to the true intent and meaning of these pre- 

For quiet ei^oy. sents : And that it shall and may be lawful to and for the 
y said Ijpurchaser]^ his heirs and assigns, from time to time and 
at all times hereafter, peaceably and quietly to enter into and 
upon, and to have, hold, occupy, possess, and enjoy the said 
pieces or parcels of land, &c., with their appurtenances, and 
to have, receive, and take the rents, issues, ai\d profits thereof, 
and of every part tliereof, to and for his and their own use 
and benefit, without the lawful let, suit, trouble, denial, 
eviction, interruption, claim, or demand whatsoever, of or by 
him the said [vendor\i or his heirs, or of or by any person or 
persons lawfully or equitably claiming or to claim, by, from, 
or under or in trust for him, them, or any of them, or by, 

Free from in- from, or under the said H. B. : And that free and clear, and 

freely and clearly and absolutely acquitted, exonerated, re- 
leased, and for ever discharged, or otherwise by the said 
{vendor\y his heirs, executors, or administrators, well and 
sufficiently saved, defended, kept harmless and indemnified 
of, from, and against all and all manner of former and other 
gifts, grants, bargains, sales, jointures, dowers, right and title 
of dower, uses, trusts, entails, wills, statutes merchant and of 
the staple, recognizances, judgments, executions, rents, arrears 
of rent, annuities, legacies, sums of money, yearly payments, 
forfeitures, re-entries, cause and causes of forfeiture and re- 
entry, debts of record, debts due to the Queen's majesty, and 
of, from, and against all other estates, titles, troubles, charges, 
debts, and incumbrances whatsoever, either already had, 
made, executed, occasioned, or sufiered, or hereafter to be had, 
made, executed, occasioned, or sufiered by the said {yendor]^ 
or his heirs, or by any person or persons lawfully or equitably 
claiming or to claim by, from, or under or in trust for him, 
them, or any of them, or by the said H. B., or any person or 
persons lawfully or equitably claiming or to claim under him: 
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And further, that he the said [vendor], and his heirs, and all And for furtber 

, , , . , . . , assurance. 

and every other person or persons having or claiming, or who 
shall or may have or claim any estate, right, title, interest, 
inheritance, use, trust, property, claim, or demand whatsoever, 
either at law or in equity, of, in, to, or out of the said pieces 
or parcels of land, &c., by, from, or under or in trust for 
him the said \yendjor\ or his heirs, or by, from, or under the 
said H. B., shall and will from time to time, and at all times 
hereafter, upon every reasonable request to be made for that 
purpose, by and at the proper costs and charges in the law of 
the said lpurcka8er]y his heirs or assigns, make, do, acknow- 
ledge, and execute, or cause and procure to be made, done, 
acknowledged, and executed, all or any such further and other 
lawful and reasonable acts, deeds, things, devices, conveyances, 
and assurances iix the law whatsoever, for the further, better, 
more perfecdy and absolutely granting, conveying, and as- 
suring of the said pieces or parcels of land, &c., and every 
part thereof, with their appurtenances, unto the said Ipur^ 
cfyiser^y his heirs and assigns, as by the- said \_purcha8€r\ his 
heirs or assigns, or his or their counsel in the law, shall be 
reasonably devised, or advised and required. And the said widow oove- 
[widovo] doth hereby for herself, her heirs, executors, and Jl'"^!JJJji**''jf 
administrators, covenant, promise, and agree with and to the to release, 
said [^purchaser\i his heirs and assigns, by these presents, that 
for and notwithstanding any act, deed, matter, or thing what- 
soever by her the said [widow] made, done, committed, or 
executed, or knowingly or willingly suffered to the contrary, 
the said [widxm] now hath in herself good right, full power, 
and lawful and absolute authority to release and discharge 
the said pieces or parcels of land, messuages or tenements, 
and other hereditaments hereby released or intended so to 
be, of and from all the estate, right, and title of dower of her 
the said [widow] of and in the same : And further, that she And for further 
the said [widow]^ and all persons claiming or to claim by, •""**"<*• 
from, or under her, shall^^and will, from time to time and at 
all timeii, hereafter, upon the request and at the costs and 
charges of the said [purchaser'}.^ his heirs or assigns, make, do, 
acknowledge, and execute, or cause or procure to be made, 
done, acknowledged, and executed, all and every such further 
and other lawful and reasonable acts, deeds, or things what- 
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soever for the further, better, more perfectly and absolutely 

releasing and discharging of the said pieces or parcels of land, 

messuages or tenements, and other hereditaments hereby 

released or intended so to be, of, from, and against all the 

right and title of dower or thirds of the said [widow] of and 

in the same premises, or any part thereof, as by the said 

[purchaser^ his heirs or assigns, or his or their counsel in the 

law, shall be reasonably devised, or advised and required. 

Witness, pur- ^^^ "^^'^ Indentuue ALSO WITNESSETH (d), and the said 

chaser declares [purchaser] doth hereby declare, that neither the present wife 

free from dower, of him the said [purchcLser\ in case she shall happen to survive 

him, nor any future wife of him the said [purchaser], with 
whom he may afterwards intermarry, and who shall survive 
him, shall have any estate, right, or title in or to dower out 
of or in the pieces or parcels of land, messuages or tenements, 
and hereditaments herein-before granted and released, or ex- 
pressed and intended so to be, with their appurtenances, or 
in or to any of them, or any part thereof: In witness, &c. 

(ef) By the 6th sect of the "Act for the Amendment of the Law relating 
to Dower,** it is enacted^ '' that a widow shall not he entitled to dower out 
of any land of her hushand> when in the deed hy which such land was 
conveyed to him, or by any deed executed by him, it shall be declared 
that his widow shall not be entitled to dower out of such land." 

The only object gained hy the declaration in bar of dower being in. 
eluded in die conveyance to the purchaser, instead of being made by a 
separate instrument, is the saving of expense, as by the words of the 
section quoted above, the husband may declare the land free from dower 
'' by any deed." (^And see Introd. sect, 2. Dower, and the note upon the 
lame subject, (/) page 40. ante.) 
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IV. 

Conveyance by Appointment and Release (a), where 
the Estate had been conveyed to the Vendor to Uses to 
bar Dower y by the Vendor y the Trustee joining with him 
in the Release to Purchaser {of Freehold Lands jsold by 
Auction) i to Uses to bar Dower ^ he having been married 
on or before the 1st of January y 1834. 

THIS INDENTURE, made the day of 1838, Be- Parties. 

tween [vendar'jy of &c., of the first part [pM trustee to bar dower"] 

of, &c, of the second part, [purchaser^y of, &c., of the third part, 

and [newtrustee to bar dower^y of the fourth part : Whereas (A), Recitals. Deed 

by indentures of lease and release, bearing date respectively ^wer°of a^ 

on or about the and — — days of , 1830, the release pointment, and 

being made or expressed to be made between A. B., therein de- bar dower, 
scribed, of the first part, the said {vendor^ of the second part, 
and the said [old trustee^ 4*^.], of the third part, It is by the said 
indenture of release witnessed, that, in consideration of the sum 
of 600Z. to the said A. B. paid by the said ^vendor"], the said 
A. B. did grant, release, and confirm unto the said [vendor"] 
and his heirs the messuage or tenement, lands, and heredita- 
ments, herein-after particularly mentioned and described, and 
intended to be hereby appointed and released, with their ap- 

(a) So many estates have been conveyed to these^ the old limitationB 
to bar dower^ diat it nvill be proper to enter fully into the subject^ in 
order to show their practical operation^ more especially as it is intended 
in the present series^ as intimated in note (/) page 40. ante, in all 
cases where the purchaser shall have been married on or before the Ist 
of January, 1834^ to make the conveyance in like manner to him. In 
the subsequent notes^ therefore^ to this Form^ will be found such in- 
formation as appears to be necessary for a full understanding of the 
subject. 

(6) '^ In the recitals of powers^" says Mr. Butler^ in his notes already 
referred to in the Introduction^ '^ it seems unnecessary to recite anything 
further than to show that the exercise then intended to be made of the 
power is warranted by it. Thus^ where an estate is held under a power 
of selling and exchanging, it is unnecessary, in case of a sale, to recite 
either so much of the power as respects the exchange, or any of the 
directions for the application of the money. So, if a jointure is to be 
created by deed^ it seems unnecessary to particularise the formalities 
prescribed by the power for the creation of it by will." 

E 2 



52 Conveyance by Appointment and Release. 

purtenanceSy To hold the same unto the said [vendor] and his 
heirs. To such tises^ upon such trusts, and for such intents and 
purposes, and with, under, and subject to such powers, provi- 
sos, agreements, and declarations, as the said [vendor]^ by any 
deed or deeds, writing or writings, with or without power of 
revocation and new appointment, to be sealed and delivered by 
him in the presence of and attested by two or more credible 
witnesses, should from time to time direct, limit, or appoint, 
and in default of and until such direction, limitation, or ap- 
pointment. To the use of the said [vendor] and his assigns, 
during his life. With remainder to the use of the said [old trustee^ 
S^cJ] and his heirs, during the life of the said [vendor]^ In trust 
for the said [vendor] and his assigns. With remainder to the said 

Sale by auction, [vendor^ \\\s heirs and assigns for ever: And whereas the 

said messuage or tenement, lands, and hereditaments, herein- 
after particularly mentioned and described, and intended 
to be hereby appointed and released, were put up to 
sale by public auction, in one lot, at Garrawa-ifs Coffee-House^ 

in the city of London^ on the ' day of now last, by 

a certain printed particular ; and at the said sale the said 
[jmrchaser] was declared the highest bidder for, and was de- 
clared the purchaser of the same, at or for the price or sum of 

Deposit paid. 650/. ; and immediately after such sale, the said [purchaser] 

paid on account of the said [vendor] the sum of 130Z. by way 
of deposit: And whereas the said [vendor] has applied to 
and requested the said [old trustee^ 4'^«]» to join with him the 
said [vendor] in conveying the said hereditaments so sold by 
auction as aforesaid, in manner herein-after mentioned, which 

Witness, yen- he has consented to do : Now this Indenture witnesseth, 

dor appoints to ^y^^^ jj^ pursuance and performance of the said SLSXee- 

nuitsbaser to o • 

uws after men- ment, and in consideration of the said sum of 130/. so 
tioned. pj^j J jjy ^j^g gg^j J [purchaser]^ as such deposit as aforesaid, and 

also in consideration of the sum of 520/. of lawful money 
of the United Kingdom of Great Britain and Ireland, to the 
said [vendor] in hand paid by the said [purchaser] at or im- 
mediately before the sealing and delivery of these presents, 
(the receipt and payment of which said two sums of 130/. and 
520/., making together the said sum of 650/., he the said 
[vendor] doth hereby acknowledge, and of and from the 
same, and every part thereof, doth acquit, release, and dis- 



1 



Conveyance by Appointment and Release. 5S 

charge the said \_purchaser\ his heirs, executors, administra- 
tors, and assigns, and every of them, for ever, by these pre- 
sents), and pursuant to, and by force and virtue and in exer- 
cise and execution of the power and authority to the said 
[vendor] by the herein-before in part recited indenture of re- 
lease given or limited, as herein-before is mentioned ; and of, 
every or any other power .or authority in anywise enabling 
him in this behalf, He the said [vendor] doth, by this deed 
or writing, by him sealed and delivered in the presence 
of and attested by the two credible persons whose names are 
intended to be indorsed hereupon as witnesses to the sealing 
and delivery of these presents by the said [vendor^ direct, limit, 
^and appoint (c), That the messuage or tenements and heredi- 
taments, herein-after particularly mentioned, and intended 
to be herein-after released, with their appurtenances, shall 
henceforth go, remain, and be To such usesy upon such trusts, 
and for such intents and pui-poses as are hereinafter declared 
of and concerning the same, {d) And this Indenture also 

(c) By the limitations in the deed creating the power here exercised^ 
and which are similar to those contained in the second witnessing part 
in this Precedent^ the right of dower of widows married on or before the 
1st of January, 1834 (the case here supposed) never attached, so that^ 
under the old law, her claim was equally precluded whether the power 
was^exercised or not. The only object/ therefore. Tor the insertion of 
£he power appears to be, to provide against the consequences of the 
trustee not joining in conveying upon any subsequent sale ; for, were 
there no power of appointment, and the vendor conveyed without the 
concurrence of the trustee, the purchaser would take a legal estate for 
the life of the vendor, and a trust estate in remainder for the life of the 
vendor, with a legal remainder in fee, leaving some portion of the legal 
estate outstanding, namely, the legal remainder in the trustee for the 
life of the vendor. In order to obviate this, the power of appointment 
is almost universally inserted and exercised. 

(d) The effect of the appointment is, that the appointee (the pur. « 
chaser) is by operation of law in by a title paramount the appointor (the 
vendor), and takes the estate in the same manner as if he had been named 

in the deed creating the power : there is therefore no privity of estate be- 
tween the vendor and purchaser (the appointor and appointee) ; and as 
covenants do not; run with the land where there is no privity of estate 
between the parties dealing, no covenant entered into by the appointor 
will bind the appointee. In the 13th chapter of Vend. & Pur., sect 1., 
the author says, ^' And even where there is a privity of estate at the time 
of the covenant, yet, if a subsequent purchaser do not take the estate of 
the original purchaser, he will not be bound by the covenant. It 
seems difficult to conceive that this case can exist. It occurred, however, 

E 3 
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Also witness, WITNESSETH, that, for further assuring (e) the said messuage, 
vendor releAse ^*^^ tenements, and hereditaments, in manner herein-after 

and conyej. 

in the late case of Roctch v. Wadham. An estate was conveyed to such 
uses as the purchaser should appoint, and in default of appointment to 
himself in fee, yielding and paying to the vendors, their heirs and 
assigns, a perpetual fee-farm rent, which rent the purchaser, for himself, 
his heirs and ctasigns, covenanted to pay. The estate was afterwards 
conveyed to a purchaser, and as it was holden that the purchaser was in 
under the power, and not hy virtue of the first purchaser's estate, it was 
admitted, on all hands, that an action hrought against him hy the ori- 
ginal vendor, for the fee-farm rent, was not maintainable, for he had 
not the estate of the first purchaser, but took as if the original conveyance 
had been made to himself. This decision leads to the observation, that 
wherever a purchaser is to enter into a covenant which it is intended 
shall run with the land, the vendor ought to insist upon the purchaser 
taking a conveyance in fee, and shoidd not permit the estate to be 
limited to the usual uses to bar dower.*' (9th edit. vol. ii. p. 79*) 

A difference of opinion prevails whether it is more advantageous that 
the power should be exercised, and so the covenants prevented from 
running with the land, yet the purchaser have the advantage of coming 

/in by a title paramount the appointor, by which he takes the estate free 
/, from the judgments of the vendor, or that the conveyance should be made 
(|' by a conveyance by lease and release, or other assurance by which a 
privity of estate would be created, and so the land be bound by the cove- 
nants. Upon the whole, however, seeing the extreme convenience of 
the power, it may be considered that its exercise is most beneficial ; 
certainly, that practice has become almost universal. 

Speaking of these limitations, Mr. Hayes, in his Introduction to 
Conveyancing, p. 203., says, ^' In practice, this form of limitation was 
not attended with any inconvenience, for, as an execution of the power 
of appointment defeated the subsequent limitations, including that to the 
I trustee, his concurrence on the occasion of a future sale or mortgage was 
, not necessarily required ; and as the power affords the means, not only 

of making a short conveyance by appointment alone, but also of ex- 
cluding! judgment creditors (J)oe d. Wigan v. Jones, 10 B. & C. 459. 
TunstaU v. Trappes, S Sim. 300.), and that notwithstanding notice to 
the purchaser, and whether the judgment be obtained in invitum or not 



(e) As the appointee (the purchaser) is by virtue of the exercise of 
the power already in of the seisin of the original releasee to uses, the only 
object attainable by a conveyance by lease and release of the estate can 
be to insure that every particle of interest shall pass, although the power 
may be or have become defective, or its execution may by possibility 
fail of eff^ect. The before-named editors of Watkins's Conveyancing 
(p. 87.), observe that, "ar abundanti cauteld, it is customary, even 
where the trustee does concur, as well to exercise the power as to convey 
the interest." (Chap. 6.) 
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declared, and in consideration of 10^. of like lawful moneyj to the 
said [old trustee] in hand well and truly paid by the said [pur-^ 
chaser] at or immediately before the sealing and delivery of 
these presents (the receipt whereof is hereby acknowledged), 
He the said [old trustee], by the direction of the said [vendor]^ 
testified by his being a party to and sealing and delivering 
these presents, hath (/) bargained, sold ,and released, and by 

(^EaUm y. Sanxter, 6 Sim. 517«X ^^ ^^ always a desirable species of 
aominion." 

Upon the same subject, the learned editors of the fifth edition of 
TVatkins*s Principles of Conveyancings Messrs. Morley and Coote, 
observe (p. 88.), '^ A difficulty may also, on the same principle, nve 
apprehend, occur in the covenants for title ; for, according to the modem 
practice of exercising the power of appointment, and appointing to 
similar uses in bar of dower, there may be no actual conveyance of the 
ownership for a century : for the student must remember that, on the 
appointment of an use, the seisin is undisturbed, and remains in the 
original releasee or feoffee to uses^ and each successive appointee comes in 
under the original seisin, so that there is no privity of estate between any 
of them, each set of covenants being personal between the covenanting 
parties, and not running with the land." (Chap. 6.) 

Since the Dower Act^ of course, this argument will not apply, (except 
as to cases of marriage on or before the 1st of January , 1 834), so far as 
relates to uses to bar dower ; but it equally applies to the practice, 
resorted to by many practitioners, of conveying property on purchases 
with a power of appointment. The legal effect, it is scarcely necessary 
to observe, will be the same, for whatever purpose the power is professed 
to be created. 

(/) It will be observed, that in the conveying words of the trustee 
the word '' grant " does not occur. This omission has become usual, 
in consequence of an objection formerly entertained by trustees, that if 
it were lued, it would operate as a warranty, on their part, of the title. 
This apprehension, however, is totally unfounded^ as shown by Mr. 
Butler, in his note to Co. Litt 332. : but this subject will be found dis- 
cussed in a note to the division " Grants," post. 

It may be observed here, that the present conveyance being by lease 
and release, if there were incorporeal hereditaments intended to pass, 
and which pass of course by the word '< grant," they would, vest in the 
purchaser by the lease for a year, and then the release operating by 
way of enlargement of the estate would be sufficient. (Litt. s. 459- Co. 
Lite. 273. (a. & b.) 

Many practitioners insert, where the word ^' grant " is used by the 
trustees, the following qualifying words, ^^ according to their estates and 
interests, and not by way of warranty of title, but by way of passing 
their estates and interests, and no further or otherwise ; " but this is 
clearly an unnecessary precaution, a^ul leads, therefore, to the use of 
needless verbiage. 

E 4 
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these presents doth bargain, sell, and release, And the said 
[vendor] hath granted, bargained, sold, aliened, released and 
'Confirmed, and by these jpresents doth grant, bargain, sell, 
alien, release, and confirm unto the said [jmrchaser], (in his ac- 
tual possession now being by virtue of a bargain and sale to him 
/^ thereof made by the said [vendor], in consideration of 6s. (^), 
by an Indenture bearing date the day next before the day 
of the date of these presents, for the term of one whole year, 
commencing from the day next before the day of the date of 
the said Indenture of bargain and sale, and by force of the 
statute madeibr- translet^nng uses into poeaesston, (and to his 
heirs, All, &c. [parcels]. Together witli all houses,' &c. 
[ general wordsj same as in No* III. p. 46., ante]. And the re- 
Habendu{n to VERSION, &c., And all the estate, &c. [same as above]: To 
dower^ ^ HAVE AND TO HOLD the Said messuage or tenement, lands, 

hereditaments, and all and singular other the premises hereby 
granted and released, or expressed and intended so to be, 
with their appurtenances, unto the said [purchaser] and his 
heirs for ever, To the uses, upon and for the trusts, intents, 
and purposes herein-after expressed and declared of and con- 
cerning the same. And it is hereby agreed and declared be- 
tween and by the parties hereto, that the said appointment 
herein-before contained shall operate and enure, and the 
said [purchaser] shall stand seised of the said messuage or 
tenement, lands, and other the hereditaments herein-before 
appointed and released, To such uses, upon such trusts, and to 
and for such intents and purposes, and with, under, and sub- 
ject, to such powers, provisoes, agreements, and declarations, 
as the said [purchaser] shall, by any deed or deeds, writing 
or writings, with or without power of revocation and new ap- 
pointment, to be by him sealed and delivered in the presence 
of and attested by two or more credible witnesses, from time 
to time direct, limit, or appoint; and for default of and 
until such direction, limitation, or appointment, and so far as 
no sucli direction, limitation, or appointment shall extend. To 
the use of the said [purchaser], and his assigns, during his life, 

(^) Any pecuniary consideration, however small, will be sufficient to 
raise an use. (^Porter's Case, 1 Rep. 24. ; 2 Sand. Uses, 4?.) The nominal 
consideration need not be, and never is in practice paid ; its only purpose 
is to raise an use in the bargainee, to which the statute vests the pos- 
session. (See Introd. sect. 1. *' Bargain and Sale.'*) 
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without impeachment of waste, and after the determination of 
that estate by forfeiture or t)therwise, in his life-time, To the 
use of the said [new trustee to bar dower\ and his heirs, during 
the life of the said [purchaser']. In trust for him the said [pur- 
chaser']^ and his assigns, during his life ; and to prevent the 
wife of the said [purchaser] from being entitled to her dower 
out of and in the said premises, or any part thereof, and after 
the determination of the estate so limited in use to the said 
[new trustee^ S^cJ] and his heirs, during the life of the said 
[purchaser] as aforesaid, To the use of the said [purchaser]^ 
his heirs and assigns for ever. And the said (A) [old trustee] Old tnntee oo- 
doth for himself, his heirs, executors, and administrators, co- ^1^2,:^^ 
venant and declare with and to the said [purchaser], his 
heirs, appointees, and assigns, by these presents, that he the 
said [old trustee] hath not, at any time heretofore, made, done, 
committed, or executed, or knowingly or willingly permitted 
or suffered, or been party or privy to any act, deed, matter, 
or thing whatsoever, whereby, or by reason or means whereofj 
the said messuage and other hereditaments hereby appointed 
and released, or expressed and intended so to be, or any of 
them, or any part thereof, are, is, can, shall, or may be im- 
peached, charged, affected, or incumbered in title, estate, or 
otherwise howsoever. And the said [vendor] (t), for himself, CoTenanu for 
his heirs, executors and administrators, doth covenant, pro- uiat p©wCT"of 
mise, and agree with and to the said [purchaser], his heirs, appointmeDt 

was well crfr. 

(A) A mere trustee cannot be required to covenant further than that extinffuished" 
he has done no act to incumber. ( IFakeman v. Duchess of Rutiandjt 
3 Ves. jun. 233.504.; 8 Bro. P. C. 145.) Sir Edward Sugden 0)0 
serves (^Fend, <Sj Pur, ch. 13. s. 2.), ''In a modern case^ where, in an 
assignment of a lease by executors^ they had covenanted for quiet enjoy- 
ment without any let^ &c. of them or either of them^ their or either of 
their executors, administrators, or assigns^ or any other person or persons 
whomsoever, it was insisted at the bar^ that can only be understood to 
covenant against their own acts ; and therefore^ that the words 'any 
other person or persons whomsoever/ must be restrained to persons 
claiming under them. And it is^ perhaps^ not too much to say, that 
the opinion of the court inclined to Uiis construction. (^Noble v. King, 1 
H. Blackst 34.) Wherever^ therefore, executors or trustees agree to enter 
into covenants extending beyond their own acts^ the agreement of the 
parties should be distinctly stated in the recitals." (9th edit. vol. ii. p. 92.) 

(t) '* A man having merely a power to appoint an estate^ cannot be 
said to be seised in fee of the estate^ although he has a right to convey ; 
and accordingly^ in cases of this nature^ it is usual to omit the first 
covenant, and to insert a covenant that the power was well created^ and is 
not suspended or extinguished." {Idem, ch.l?. s. 2., 9th edit. vol. ii. p.8I.) 
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appointees, and assigns, by these presents, in manner follow- 
ing ; (that is to say), that for and notwithstanding any act, 
deed, matter, or thing whatsoever, by him the said [vendor^ 
made, done, committed, or executed, or knowingly or willingly 
suffered to the contrary, the power or authority herein-before 
exercised by him the said [ vendor], or intended so to be, is 
well and eflFectually created by the herein-before in part re- 
cited indenture of release, and the same, at the time of the 
sealing and delivery of these presents, is in full force, and in 
And that he and no wise Suspended, extinguished, or become void. And that for 
h* **'ood™*ht *^^ notwithstanding any such act, deed, matter, or thing 
to appoint and whatsoever as aforesaid, the said [vendor] and [_old trustee] 
convey. respectively now have good right, full power, and lawful and 

absolute authority to direct, limit, and appoint, and grant, re- 
lease, and confirm the said messuage and other hereditaments 
hereby appointed and released, or expressed and intended so 
to be, with the appurtenances thereunto belonging, To the rises 
and in manner aforesaid, according to the true intent and 
And that pre- meaning of these presents : And that the said messuage and 
mises shall be q^^j hereditaments herein-before appointed and released, or 

held to the uses , \^ , 

decbired. expressed and intended so to be, with their appurtenances, 

shall and may, from time to time and at all times hereafter, 
go and remain To the uses herein-before limited, expressed, 
and declared, and be peaceably and quietly entered into 
and upon, and be held, occupied, possessed, and enjoyed, and 
the rents, issues, and profits thereof, and of every part there- 
of, had, received, and taken accordingly, without the lawful 
let, suit, trouble, denial, eviction, interruption, claim, or de- 
mand whatsoever, of or by him the said [vendor], or his heirs, 
or of or by any person or persons lawfully or equitably 
claiming or to claim by, from, or under or in trust for 
Free from in- him, them, or any of them ; And that free and clear, and 
cumbrances. freely and clearly and absolutely acquitted, exonerated, re- 
leased, and for ever discharged, or otherwise, by the said 
[vendor];, his heirs, executors, or administrators (A), well and 

(kj I, m) If the power exercised by this deed had been given by will^ 
the vendor (appointor) would have been made to covenant against the 
acts of the testator at these several places by the insertion of the words 
respectively: viz. (/:)and(m), "or by, from, or under the said pc»^a/or]," 
and. (/) '* or by the said [testator], ox any person claiming uuder 

him." 
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sufficiently saved, defended, kept harmless and indemnified 
of, from, and against all and all manner of former and other 
gifts, grants, bargains, sales, jointures, dowers, right and title 
of dower, uses, trusts, entails, wills, statutes merchant and 
of the staple, recognizances, judgments, executions, rents, 
arrears of rent, annuities, legacies, sums of money, yearly 
payments, forfeitures, re-entries, cause and causes of forfeit- 
ure ajid re-entry, debts of record, debts due to the Queen's 
Majesty, and of, from, and against all other estates, titles, 
troubles, charges, debts, and incumbrances whatsoever, either 
already had, made, executed, occasioned, or suffered, or here- 
after to be had, made, executed, occasioned, or suffered by the 
said [v€ndor]9 or his heirs, or by any person or persons law- 
fully or equitably claiming or to claim by, from, or under or 
in trust for him, them, or any of them (I) : And further. And for further 
that he the said [renrfor], and his heirs, and all and every «»"»■»»<»• 
other person and persons having or claiming, or who shall or 
may have or claim any estate, right, title, interest, inherit- 
ance, use, trust, property, claim, or demand whatsoever, 
either at law or in equity, of, in, to, or out of the said mes- 
suage and other hereditaments herein-before appointed and 
released, or expressed and intended so to be, or any of them, 
or any part thereof, by, from, or under or in trust for him 
the said [vendor^, or his heirs (m), shall or will, from time to 
time and at all times hereafter, upon every reasonable request 
to be made for that purpose, by and with and at the proper 
costs and charges in the law of the said Ipttrchaser]^ his heirs, 
appointees, or assigns, make, do, acknowledge, and execute, or 
cause or procure to be made, done, acknowledged, and exe- 
cuted, all and every such further and other lawful and reason- 
able acts, deeds, things, devices, conveyances, and assurances in 
the law whatsoever, for the further, better, more perfectly and 
absolutely granting, conveying, and assuring of the said mes- 
suage and other hereditaments herein-before appointed and 
released, or expressed and intended so to be, and every part 
thereof, with their appurtenances. To the uses herein-before 
limited, expressed, and declared, as by the said [^purchaser]^ 
his heirs, appointees, or assigns, shall be reasonably devised or 
advised and required. In witness, &c. 
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V. 

Conveyance by Lease and Release. Mortgagor and 
Mortgagee to a Purchaser married on or before \st of 
January^ 1834. 

THIS INDENTURE, made the day of in the year 

Parties. of our Lord 1838, Between [mortgagor'] (a), of &c., of the first 

part, [mortgagee] , of &c., of the second part, [jmrchaser']^ of 

&c., of the third part, and [trustee to bar dower^ of the fourth 

Reciui ofmort- part: Whereas by indentures of leaseand release, bearing date 

gage in fee. respectively on or about the and days of , the 

release being made or expressed to be made between the said 
[mortgagor] of the one part, and the said [mortgagee] of the other 
part, the said [mortgagor], in consideration of the sum of 
2000/. paid to him by the said [mortgagee], did grant, release, 
and confirm unto the said [mortgagee] and his heirs, the mes- 
suage, lands, tenements, and hereditaments herein-after parti- 
' cularly mentioned and described, and intended to be hereby 
granted and released, with their appurtenances, To hold the 
same unto and to the use of the said [mortgagee], his heirs 
and assigns, subject to a proviso or agreement in the said in- 
denture of release contained for redemption of the said pre- 
mises by the said [mortgagor], his heirs, executors, adminis- 
trators, or assigns, on payment unto the said [mortgagee], his 
executors, administrators^ or assigns, of the sum of 2000/., 
together with interest for the same, at the rate, and on or at 
the days and times, and in manner therein mentioned and 
appointed for the payment thereof: And whereas the 

(a) The vendor in this precedent^ throughout designated mortgagor, 
is assumed to he unmarried^ or to have heen married on or before the 
1st of January 1834, and to have mortgaged the premises in fee before 
the time of such marriage^ in which events his wife is not a necessary 
party, as dower (of widows married on or before that day) does not 
attach upon a trust estate {Forder v. Wade, 4 Bro. C. C. 521.) ; nor^ if 
the husband were to die without having conveyed away the equity of 
redemption, would such widow be entitled to her dower. (Chapiin v. 
Ckaplin, 3 P. AV^ms. 229. Att.-Gen, v. Scott, Ca. Temp. Talb. 138: 
Goodwin v. Winsmore, 2 Atk. 525. Burgesi v. Wheate, 1 W. Bl. 138- 
l6l. Dixon V. SavUk, 1 Bro. C. C. 326.) 
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said {jpurchcLser\ hath contracted and agreed with the said Contract for 
[mortgagor] for the absolute purchase of the said messu- P""* "** 
age and other hereditaments herein-after particularly men- 
tioned, and intended to be hereby released, and the inhe- 
ritance thereof in fee-simple in possession, free from all 
incumbrances, at or for the price or sum of 4000/. : And All interest paid 
WHEREAS all interest which hath become due to the said money, but 
[mortgagee]^ in respect of the said sum of 2000Z., hath been P«:»n«pal »«» 
paid up to the day of the date of these presents, as the said 
[mortgagee] doth hereby acknowledge, but the said principal 
sum of 2000t still remains due to the said [mortgagee]^ under 
or by virtue of the said recited security : And whereas it Agreed on con. 
was, upon the treaty for the said purchase, agreed that out of gage money 
the said sum of 4000/., the said principal sum of 2000/., so ^^'"^^ ^ P"<1 

% i* » t out of the pur- 

due and owing to the said [mortgagee]^ on the aforesaid secu- chase money. 

rity, should be paid and discharged : And whereas the said Mortgagor ap- 

[mortgagor] hath applied to and requested the said [mart- P^**^ ^ ."?**'" 

*'*'.. . *^* . . . * . g»gee to jom. 

gagee] to join with him in conveying the said messuage or 
tenements, and other hereditaments, in manner herein-after 
mentioned, which he the said [mortgagee] hath consented to 
do : Now therefore this indenture witnesseth, that in witness, mort- 
pursuance and performance of the said asreement, and in fi^?** (^^ **** 

* . * --0-7 rection of mort- 

consideration erf the sum of 2000/. of lawful. money of Great gagor) and 
Britain and Ireland, at or immediately before the sealing: n>o»*t«a«o' con- 

7 ^ o vey. 

and delivery of these presents by the said [purchaser] to the 
said [mortgagee] in hand well and truly paid, at the request 
and by the direction of the said [mortgagor]^ testified by his 
being a party to and sealing and delivering these presents, 
the receipt of which said sum of 2000/. the said [mortgagee] 
doth hereby acknowledge, and of and from the same sum of 
2000/., and every part thereof, doth acquit, release, and dis- 
charge the said [mortgagor] and [jmrchaser]^ and each of them, 
their and each of their heirs, executors, and administrators, 
for ever, by these presents, and doth declare the same to be 
in full of all monies due and owing to him upon or by virtue 
of the said in part recited mortgage security'; And for and 
in consideration of the sum of 2000/. of like lawful money, by 
the said [purchaser] to the said [mortgagor] in hand well and 
truly paid at or immediately before the sealing and delivery 
of these presents, the payment and receipt of which said 
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sums of 2000Z«and 2000/1 (amounting together to the sum of 
4000/.)9 the said [mortgagor] doth hereby admit and acknow- 
ledge, and of and from the same sum of 4000/. doth acquit, 
release, and discharge the said [purchaser^ his heirs, execu- 
tors, administrators, and assigns, and every of them, for ever, 
by these presents, He the said [mortgagee]^ at the request 
and by the direction of the said [mortgagor^^ testified as here- 
in-before is mentioned, hath bargained, sold, and released, 
and by these presents doth bargain, sell, and release, and 
the said [mortgagor'] hath,, granted, banrained, sold, released, 
7 Ar / // ^ confirmed, and by these present s doth grant, bargain, 
^ / sell, release, and confirm unto the said [jmrchaser^ in his 

actual possession now being by virtue of a bargain and sale 
to him thereof made by the said [mortgagee] {b) and [mort^ 
gagor]^ in consideration of five shillings, by an indenture 
bearing date the day next before the day of the date of these 
presents, for the term of one whole year, commencing from 
the day next before the day of the date of the said indenture 
of bargain and sale, and by force of the statute made for tran&« 
Parcels, &e. fering uses into possession, and to his heirs. All &c. [par- 
General words, ^efo], TOGETHER WITH ALL, &c. [general iDords, see No. III. 

antS]^ And the reversion and reversions [idem]y And all the 
To purchaser estate [%dem\ To HAVE AND TO HOLD the said messuages, 
dowen lands, tenements, and hereditaments, and all and singular 

other the premises hereby granted and released, or intended 
so to be, with the appurtenances, unto the said [purchaser] 
and his heirs for ever. To such uses (c), upon such trusts, and 
to and for such intents and purposes, and with, under, and 
subject to such powers, provisoes, agreements, and declara- 



(6) The lease for a year is executed by the mortgagee, as the seisin or 
legal estate is in him by virtue of the recited deeds. 

(c) The limitations in the text are those referred to in the notes to 
Nos. II. k, IV. The limitation to the trustee is here only for the joint 
lives of the husband and his wife, which is all that is necessary ; for if 
the wife survive, the legal remainder takes effect^ and the estate is free 
from dower ; and if on the other hand the husband outlives his wife^ 
this mode of limitation is preferable to the old mode in this particular, 
that if the husband should afterwards convey by release, no concurrence 
of the trustee would be requisite, as his estate ceased upon the death of 
either the husband or the wife. This, however, would be quite unim- 
portant in cases where the power of appointment was exercised. 
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tions, as the said [purchaser] shall by any deed or deeds, writ- 
ing or writings, with or without power of revocation and new 
appointment, to be by him sealed and delivered in the pre- 
sence of and attested by two or more credible witnesses, from 
time to time direct, limit, or appoint: And for default of 
and until such direction, limitation, or appointment, and so 
far as no such direction, limitation, or appointment shall ex- 
tend. To ike use of the said [purchaser] and his assigns, du- 
ring his life, without impeachment of waste, and after the 
determination of that estate by forfeiture or otherwise in his 
life-time. To the use of the said [trustee to bar dower^ and his 
heirs, during the joint lives of the said [jpurcheuer] and Miza^ 
beth his wife. In trust for him the said [jmrchaser]^ and his as- 
signs, during the joint lives of him the said [purchaser] and 
Elizabeth his said wife, and to prevent the said Elizabeth^ 
the said wife of the said [purchaser]^ irom being entitled to 
her dower out of or in the said premises, or any part thereof; 
and after the estate so limited in use to the said [trustee] and 
his heir ^ daring the joint lives of the said [purchaser"] and 
Elizabeth his wife as aforesaid. To the use of the said [pur* 
chaser"], his heirs and assigns for ever. And the said [mortffa' Mortgagee co- 
ffee] doth for himself, his heirs, executors, and administrators, J^^^^ Scum! 
covenant and declare, with and to the said [purchaser], his berad. 
heirs, appointees, and assigns, by these presents, that he the 
said [mortgaffee] hath not at any time heretofore made, done, 
committed, or executed, or knowingly or willingly permitted 
or suffered, or been party or privy to any act, deed, matter, or 
thing whatsoever, whereby or by reason or means whereof 
the said messuages or tenements, lands, and other heredita- 
ments hereby granted and released, or expressed and intended 
so to be^ or any of tliem, or any part thereof, are, is, can, 
shall, or may be impeached, charged, a£Pected, or incumbered, 
in tide, estate, or otherwise howsoever. And the said [mart" Covenants for 
ffoffor] doth hereby for himself, his heirs, executors, and ad- gai^randmortl 
ministratoi's, covenant, promise, and agree with and to the s^^ seised in 
said [purchaser], fais heirs, appointees, and assigns, by these 
presents, in mann^ following ; (that is to say), that for and 
notwithstanding an^^ act, deed, matter, or thing, by him the 
said [mortgagor], or the said {mortgagee], or either of them, 
made, done, committed, or executed, or knowingly or wil- 
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lingly suffered to the contrary, they the said [mortgagor] and 
[mortgagee] are, or one of them, at the time of the sealing and 
delivery of these presents, is lawfully, rightfully, and abso- 
lutely seised of and in, or well and sufficiently entitled to the 
said messuages or tenements, lands, and other hereditaments 
herein-before granted and released, or expressed and intended 
so to be, and every part thereof, with their appurtenances, for 
a good, sure, sole, perfect, absolute, and indefeasible estate of 
inheritance in fee-simple, without any manner of condition, use, 
trust, power of revocation, equity of redemption, remainder 
or limitation of any use or uses, or other restraint, cause, 
matter, or thing whatsoever, to alter, change, defeat, incum- 
Good right to ber, revoke, or make void the same: And that for and notwith- 
«»^«y« standing any *uch act, deed, matter, or thing as aforesaid, 

they the said [mortgagor] and [mortgagee]^ or one of them, now 
have or hath in themselves or himself good right, full power, 
and lawful and absolute authority to grant, bargain, sell, re- 
lease and confirm the said messuages or tenements, lands, and 
other hereditaments, herein-before granted and released, or 
expressed and intended so to be, with the appurtenances 
thereunto belonging, unto the said [purchaser] and his heirs, 
To the uses, and for the intents and purposes herein-before 
limited, expressed, and declared, and in manner aforesaid, ac- 
cording to the true intent and meaning of these presents; 
Forquiet enjoy- ^j^ ^j^^ ^j^^ gj^jj messuages or tenements, lands, and other 

hereditaments, herein-before granted and released, or expressed 
and intended so to be, with their appurtenances, shall and 
may, from time to time and all times hereafter, go and re- 
main To the uses herein-before limited, expressed, and de- 
clared, and be peaceably and quietly entered into and upon, 
and be held, occupied, possessed, and enjoyed, and the rents, 
issues, and profits thereof, and of every part thereof, had, re- 
ceived, and taken accordingly, without the lawful let, suit, 
trouble, denial, eviction, interruption, claim, or demand what- 
soever, of and by them the said [mortgagor] and [mortgagee]^ 
or their heirs, or any person or persons whomsoever lawfully 
or equitably claiming or to claim by, from, or under or in 
Free firom in- trust for them, or any of them ; And that free and clear, and 
cum imnoes. f^ggiy ^nd clearly and absolutely acquitted, exonerated, re- 
leased, and for ever discharged, or otherwise by the said 
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Jjnortgagor\ his heirs, executors, and administrators, well and 
sufficiently saved, defended, kept harmless, and indemnified 
of, from, and against all and all manner of former and other 
gifts, grants, bargains, sales, jointures, dowers, right and title 
of dower, uses, trusts, entails, wills, statutes merchant or of 
the staple, recognizances, judgments, executions, rents, ar- 
rears of rent, annuities, legacies, sums of mcmey, yearly pay- 
ments, forfeitures, re-entries, cause and causes of forfeiture and 
re-entry, debts of record, debts due to the Queen's Majesty, and 
of, from, and against all other estates, titles, troubles, charges, 
debts, and incumbrances whatsoever, either already had, 
made, executed, occasioned, or suffered, or hereafter to be 
had, made, executed, occasioned, or suffered by the said 
[mortgagor] or \rnoTtgagee]j or either of them, their or either 
of their heirs, or any person or persons lawfully or equitably 
claiming or to claim by, from, or under or in trust for him, 
them, or any of them: Andjuriher that he the said [mort" And for further 
gagor\ and his heirs, and all and every other person and •■™'*"*^' 
persons having or claiming, or who shall or may have or 
claim any estate, right, title, interest, inheritance, use, trust, 
property, claim, or demand whatsoever, either at law or in 
equity, of, in, to, or out of the said messuages or tenements, 
lands, and hereditaments, herein-before granted and released, 
or expressed and intended so to be, or any of them, or any part 
thereof, by, from, or under or in trust for them the said 
[morlgagor] and {mortgagee]^ or their heirs, or either of them, 
shall and will, from time to time and at all times hereafter, 
upon every reasonable request to be made for that purpose, 
by and at the proper costs and charges in the law of the said 
[piarchdser']^ his heirs, appointees, or assigns, make, do, ac- 
knowledge, and execute, or cause and procure to be made, 
done, acknowledged, and executed, all and every such fur- 
ther and other lawful and reasonable acts, deeds, things, 
devices, conveyances, and assurances in the law whatsoever, 
for the further, better, more perfectly and absolutely grant- 
ing, releasing, and assuring the said messuages or tenements, 
lands, and other hereditaments herein-before granted and re- 
leased, or expressed and intended so to be, and every part 
thereof, with their appurtenances, unto the said \_purchcuier\ 
his heirs, appointees, and assigns, as by the said [purchaser^ 

F 
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his heirs, appointees, or assigns, or his or their counsel in the 
lav, shall be reasonably devised, or advised and required (d). 
In witness, &c. 

{d) It used^ formerly, to be customary in a oonyeyance such as that 
above, for the mortgagee to release the mortgagor from the mortgage 
debt; but this is wholly unneoessary, as the deed will quite suffidenUy 
prove that the money has been paid. 



VI. 

Covenant to surrender Copyhold Lands^ S^^c. Vendor 
{Devisee under Will made before 1st of January^ 1838) 
to a Pvrcluzser. 

THI S INDENTURE, made the day of , in the year 

ParUet. of our Lord 1838, Between [vendor']^ of &c., the eldest son 

and devisee named in the last will and testament of W. R., 

late of , in the county of — — , esquire, deceased, of the 

Recital of ad- one part, and {jmrduiserX of &c., of the other part : Whereas 

iDisnon of de- /^ t> ^-i r^ i u r i. 

Tiaor. at a Court Baron or Customary Court holden for the manor 

of , on the •— day of ^ 1809, the said W. R. was 

admitted, on the surrender of J. B. of- , in the county of 
i yeoman, to the copyhold lands, tenejnents, and here- 
ditaments herein-after particularly mentioned and described, 
and herein-after covenanted to be surrendered, To hold the 
same unto the said W« R., his heirs and assigns, according to 
the custom of the said manor, and by the rents and services 

Surrender touse therefore due and of riffht accustomed: And whereas (a) 

(a) Copyhold property was not by common law devisable^ but only 
paaaed by surrender and admittance. In order to render yalid a diapo- 
aition of such property by will, the owner must have surrendered to the 
use of his wiU^ whidi surrender alone gave effect to the limitations 
contained in the wilL The recital of the surrender to the use of the 
will, contained in the above form^ is of a surrender made before the statute 
55 Oeo. 3. e. 192. came into operation (1815). By that statute it was 
enacted, ^at all future devises of copyhold lands shall be valid, although 
there shall not have been a surrender to the use of the will, in the same 
manner, to all intents and purposes, as if such surrender had been made. 
Doubts, however, were entertained, as to whether the act applied to 
cases where there was no custom in the manor to devise, or surrender to 
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at a Court Baron or Customary Court holden for the said 
manor of , on the day of , 1810, the said 



the use of a will ; and the customs of those manors in which copyhold 
lands would not pass although surrendered to the use of a wiU^ were 
dMiiy unaffected by its enactments. 

By the law as it recently stood^ a surrenderee or devisee of copyhold 
could not devise the property before he had himself been admitted, nor 
would his admittance subsequent to the will have rendered the devise 
good: hence the chain of reel tab in the text; namely^ Ist^ the admittance 
of the devisor ; 2d, his surrender to the use of his will ; and 3d, his 
win devising the lands to the present vendor ; and then the recital 
of the admittance of the vendor makes the title on the face of the instru- 
ment complete. 

These points^ so far as they relate to the title depending upon sun^der 
to the use of a will, are now set entirely at rest by the recent statute 1 Fid, 
c. 26. which (after repealing the 57 Geo. 3. c. 192.)> enacts (sect S.) 
that all persons may in manner therein mentioned devise resl estates, 
*^and that the power hereby given shall extend to all real estate 
of the nature of oustomary freehold or tenant right> or customary or 
copyhold, notwithstending that the testetor may not have surrendered 
the same to the use of his will ; or notwithstending that, being entitled 
as heir, devisee, or otherwise to be admitted thereto, he shsll not have 
been admitted thereto; or notwithstending that the same, in consequence 
of the want of a custom to devise or surrender to the use of a will or 
otherwise, could not at law have been disposed of by will if this act 
had not been made; or notwithstanding that the same, in consequence of 
there being a custom that a will or a surrender to the use of a will 
should continue in force for a limited time only, or any other special 
custom, could not have been disposed of by will according to the power 
conteined in this act, if this act had not been made." 

The following vapid glsnce of the law of copyholds is extracted from 
Mr. Hayes's Introduction to Conveyancing, Sd edit pp. 9^, 96*: — ''We 
may shortly observe that by custom controlling the will of the lord, the 
copyhold tenant — or%inally a mere slave bound to toil and to obey— 
had acquired an interest sure and reputeble, though not, indeed, in all 
respecte so highly privileged as the freehold; that copyholdis were 
unaffected by the Stetute of Uses ; that a copyhold tenement could be 
transferred at law only though the medium of a surrender into the hands 
of the lord of the manor, to the intent that the lord might admit into 
the tenancy the person in whose favour the surrender was expressed to 
be made, both the surrender and admittance being entered upon ihe court 
roll ; that fuea declared upon a surrender of copyholds were merely 
direetiona to the lord whom he should admit ; that such directions to the 
lord, though once received or njected at pleasure, as the humble petitions 
mf the serf, were now reo<^ised and enforced by the judicature as 
mandates of the lawful proprietor ; that (notwithstending some grave 
doubto (Walk, Cop. 99. 197- 208.) whether uses oi copyholds must not 
conform to the rules of ^e common law) it was dear, upon principle 
and authority (Sand, on Sur. qf Cop.; Boddington v. Abemethff, 
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W. R. surrendered the said copyhold lands, tenements, and 
hereditaments, to which he was so admitted as aforesaid, to 
such uses, and for such intents and purposes as he the said 
W. R. should by his last will and testament direct or appoint : 
Wiilofdeyisor. And WHEREAS the Said W. R. duly made, signed, and pub- 
Death of de- ijgjj^ ^jj j^jg i^i ^iii and testament in writing, bearing date 

on or about the 1st day of December, 1837, and thereby gave 
and devised unto his son the said [vendor], his heirs and 
assigns, all his copyhold tenements and hereditaments holden 

of the said manor of , To hold the same unto the said 

{vendor], his heirs and assigns, for ever : And whereas the 

said W. R. departed this life on or about the • day of 

■ ■ last, without having revoked or altered his said will : 
Admittance of And WHEREAS at a Court Baron or Customary Court, holden 

for the said manor of , on the day of last, the 

said [vendor] was, in pursuance of the said will of the said 
W. R., admitted to all the said hereditaments to which the 
said W. R. was so admitted as aforesaid. To hold the same 
unto the said [vendor], his heirs and assigns, for ever, ac- 
cording to the custom of the said manor, and by the rents 
Contract for and Services therefore due and of right accustomed : And 
pure ase. WHEREAS the said [purclioser] hath contracted and agreed 

witli the said [vendor] for the absolute purchase of the cus- 
tomary or copyhold messuages, lands, tenements, and here- 
ditaments herein-after particularly mentioned and covenanted 
to be surrendered, with the appurtenances thereunto belonging, 
Witneaa, ven- at or foT the price or sum of 1000/. : Now this Indenture 
dor covenants to WITNESSETH, that for and in Consideration of the sum of J 000/. 

surrender. ' 

of lawful money of the United Kingdom of Great Britain 



5 B. & C. 776*)' ^'^^ '^^^h directions might assume all the forms of 
future and shifting destinations (including powers of appointment. Rex 
V. Oundle, 1 A. & £. 283.; 3 Nev. & Mann. 484.), into which the 
freehold use was convertihle ; that ihe l^al tenant might, as in the 
instance of freehold and leasehold property, he a trustee for the henefit 
of other persons, whose equitahle rights, however, being incapable of 
tenure, were not cognizable by the lord (Xetow v. Lane, 2 M. & K. 
4490> ^01*9 therefore^ necessarily apparent on the recorded proceedings of 
ihe manor*" 

(b) Publication of the will is no longer necessary, for the stat. 
1 Fict. c. 26. enacts, ** that every will executed in manner herein-before 
required shall be valid^ without any publication thereof.'* 
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and Ireland, to the said [vendor] in hand well and truly paid 
by the said [purchaser] at or immediately before the sealing 
and delivery of these presents, the receipt of which said sum 
qf lOOOZ. the said [vendor] doth hereby acknowledge, and of 
and from the same, and every part thereof, doth acquit, 
release, and discharge the said [purchaser], his heirs, exe- 
cutors, administrators, and assigns, and every of them, for 
Qver, by these presents. He the said [vendor], for himself, his 
heirs, executors, and administrators, doth covenant, promise, 
and agree with and to the said [purchaser]^ his heirs and 
assigns, by these presents, that he the said [vendor] and his 
heirs shall and will, at the costs and charges of the said 
[purchaser], his heirs or assigns, at or before the next Ck)urt 

to be holden in and for the aforesaid manor of , sur^* 

render, oi* cause and procure to be surrendered, into the 
hands of the lord of the said manor, by the rod, according to 
the custom of the said manor. All that customary or copy- Parcels, 
bold messuage, &c. [parcels], and all other the hereditaments 
of him the said [vendor^, situate, lying, and being within, and 
holden of the said manor, and to which the said [vendor] was 
so admitted as aforesaid ; And (c) all ways, paths, passages, Cenena word* 
waters, watercourses, commons, common of pasture, liberties^ 
privileges, easements, profits, commodities, and appurtenances 
whatsoever to the said messuages, lands, tenements, and other 
the said customary or copyhold premises hereby covenanted 
and agreed to be surrendered as aforesaid, and to every of 
them, or any part or parcel thereof, belonging or in anywise 
appertaining, or with them or any of them held, used, occu- 
pied, or enjoyed, reputed, deemed, taken, or known to be 
part or parcel of them, or any of them. To the use of the said 
[purchaser], his heirs and assigns, to be holden of the lord or 
lady of the said manor, according to the custom of the said 
manor, by the rents and services therefore due and of right 
accustomed, and shall and will cause and procure the said 
[purchaser], his heirs and assigns, to be admitted as tenant 

(c) These general words are not necessary^ and have only been 
retained from long custom : they may safely be omitted if brevity ia 
required. The clauses of "the reverHmi* &c and ''all the estates' 
are equally unnecessary. 
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Comiaiitofor ot tenants thereto accordingly: And the sudd Ivendcr] for 
^^^* himself, his heirs, executors, and administrators, doth cove- 

nant, promise, and agree with and to the said [^purduuerji 
his heirs and ai^igns, in manner following ; (that is to say), 
that for and notwithstanding any act, deed, matter, or thing 
whatsoever by him the said [w^irfor], or by the said W, R., 
the testator, made, done, committed, or executed, or know- 
Seiaed in fee ao- ingly or willingly suffered to the contraiy, Hfi the said 
^^2^ ^ ^^ [vendor] is now seised of, or well and sufficiently entitled unto 

the said customary or copyhold messuages, lands, tenements, 
and premises hereby covenanted and agreed to be surrendered 
as aforesaid, and every part thereof, with the appurtenances 
thereunto belonging, of a good, sure, and indefeasible estate 
of inheritance to him and his heirs, according to die custom 
of the manor of ' aforesaid, without any manner of con- 
dition, use, trust, equity of redemption, power of revocation, 
or other restraint, matter, or thing whatsoever, to alter, change, 
Good right to charge, incumber, revoke, or make void the same : And that 
surrender. j^j. ^^^ notwithstanding any such act, deed, matter, or thing 

whatsoever as aforesaid, He the said [vendor] now hath in 
himself good right, ftdl power, and lawful and absolute au- 
thority to surrender the copyhold hereditaments and premises 
herein-before mentioned, and covenanted to be surrendered, 
with their appurtenances. To the use of the said [purcha8er]f 
his heirs and assigns, according to the true intent and mean- 
For quiet en- ing of these presents : Arid that it shall and may be lawful to 
joyment. ^^^ ^^ ^j^^ ^^ Ipupchaser]^ his heirs and assigns, from time 

to time and at all times hereafter, peaceably and quietly to 
enter into and upon, and to have, hold, occupy, possess, and 
enjoy the said copyhold or customary messuages, lands, 
tenements, and premises herein-before covenanted and agreed 
to be surrendered as aforesaid, with their appurtenances, and 
to have, receive, and take the rents, issues, and profits thereof, 
and of every part thereof, to and for his and their own use 
and benefit, without the lawful let, suit, trouble, denial, 
eviction, interruption, claim, and demand whatsoever of or 
by the said [vendor] or his heirs, or of or by any other person 
or persons lawfully or equitably claiming or to claim by, 
from, or under or in trust for him, them, or any of them, or 
Free from in* by, fix)m, or under the said W. R. the testator ; And that free 

eumbrancci. 



MRirance. 
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and dear, a&d freely and clearly and absolutely acquitted, 
exonerated, released, and for ever discharged, or otherwise 
by the said [vendor^ his heirs, executors, or administrators, 
well and sufficiently saved, defended, kept harmless, and in- 
demnified of, from, and against all and all manner of former and 
other surrenders, admittances, gifts, grants, forfeitures, cause 
and causes of forfeiture, mortgages, freebench, uses, trusts, 
wills, entails, sequestrations, estates, titles, troubles, charges, 
and incumbrances whatsoever, either already had, made, 
executed, occasioned, or suffered, or hereafter to be had, 
made, executed, occasioned, or suffered by the said [vendor'] or 
his heirs, or by any person or persons lawfully or equitably 
claiming or to claim by, from, or under or in trust for him, 
them, or any of them, or by, from, or under the said W. R. 
the testator, the rents, dudes, suits, and services to be paid, 
rendered, and performed for or in respect of the said copyhold 
or customary messuages, lands, tenements, and premises only 
excepted: And further^ that he the said [vendor'} and his '^^J^"'****' 
heirs, and all and every other person and persons whomsoever, 
lawfully or equitably claiming or to claim any estate, right, 
title, interest, property, claim, or demand whatsoever of, in, 
to, or out of the said copyhold or customary messuages, lands, 
tenements, and premises herein-before covenanted and agreed 
to be surrendered^ or expressed and intended so to be, or 
any of them, or any part thereof, by, from, or under or in 
trust for him the said [vendor^ or his heirs, or any of them, 
or by, from, or under the said W. R. the testator, shall and 
will, fi'om time to time and at all times hereafter, upon every 
reasonable request to be made for that purpose, by and at 
the proper costs and charges in the law of the said [purcha$erl^ 
his heirs or assigns, make, do, acknowledge, and execute, or 
cause and procure to be made, done, acknowledged, and 
executed, all and every such further and other lawful and 
reasonable acts, deeds, things, devices, surrenders, convey- 
ances, and assurances in the law whatsoever, for the further, 
better, more perfectly and absolutely surrendering, convey- 
ing, and assuring of the said messuages or tenements, lands 
and premises hereby covenanted or agreed to be surrendered^ 
or expressed and intended so to be, and every part thereof, 
with their appurtenances, unto the said [purchaser'], his heirs 
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and wsigns, at the will of the lord, according to the custom 

of the said manor of , and the true intent and meaning 

of these presents, as by the said Ipurckaser]^ his hdrs and 
assigns, or his or their counsel in the law, shall be reasonably 
devised, or advised and required. In witness, &c. 



VII. 

Deed of Covenant {a) referring to a previmis Surrender 
of Copyhold Lands, S^c. Vendor {customary Heir) to 
Purchaser. 

THIS INDENTURE, made the day of , in the 

Parties. year of our Lord 1838, Between [wcrwfor], of , in the 

county of , gentleman, the eldest son and customary 

heir (according to the custom of the manor of ) of H.H. 

late of ■ aforesaid, gentleman, deceased, of the one part. 
Recital of ad- and [jpMTcA^Mer], of, &c. of the other part : Whereas at a 
™«*^"^°^^®"*" Court Baron or Customary Court holden for the said manor of 

, on the day of , the said H, H. was admitted, 

on the surrender of A. B., to All that, &c. {^parcels, fuUy 
described]^ together with the appurtenances to the said mes- 
suages, lands,' tenements, and other the said customary or copy- 
hold premises, and to every of them, or any part or parcel 
thereof, belonging or in any wise appertaining : To hold the 
same until the said H. H., his heirs and assigns, according to 
the custom of the said manor, and by the rents and services 
Death of Ten- therefore due and of right accustomed t And whereas the 
dor's fether in- ^\^ jj^ jj^ departed this life on or about the day of , 

testate, leaving *^ j 7 

vendor custom- 
ary heir. ^a) On ihe Bale of cdpybold property, it is sometimes the custom to 

defer the payment of die money until after the surrender has taken 
place ; in that case the <x>yenant8 for title are entered into by a subse- 
quent deed such as that in the text, for nothing appears upon the court 
roU but the surrender. In such a case as the above, the ad valorem 
duty is paid on the surrender, and in the present instrument the commcm 
deed stamp' oftly wiU be required. 
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intestate, without having made any surrender, charge, or other 
disposition of the said copyhold or customary hereditaments, 
leaving the said [vendor] his eldest son and customary heir 
according to the custom of the said manor of , him sur- 
viving : And whereas at a Court Baron or Customary Court Admitunce of 

holden for the said manor of , on the day of , ▼«n<Jo'^- 

the said {vendor} was duly admitted as such customary heir as 
aforesaid to all the said messuages, lands, tenements, and 
hereditaments, to which the said EL H. was so admitted, 
and of which he died seised, to him and his heirs, according to 
the custom of the said manor of ■ as aforesaid. To hold 
the same unto the said {vendor\y his heirs and assigns for ever, 
according to the custom of the said manor, and by the rents 
and services therefore due and of right accustomed : And Cbntract for 
WHEREAS the said [jmrchaser] some time since contracted P"" "*" 
and agreed with the said [vendor] for the absolute purchase of 
the said customary or copyhold messuages, lands, tenements, 
and hereditaments, with the appurtenances thereunto belong- 
ing, free from all incumbrances, at or for the price or sum of 
lOOOZ. ; and upon the treaty for the said purchase it was 
agreed that the said [purchaser] should be admitted on the 
surrender of the said [vendor] to the said hereditaments with 
the appurtenances at the then next Court Baron to be holden 
for the said manor of ■ , and that the said sum of lOOOZ. 
should be paid at the time of the sealing and delivery of these 
presents : And whereas at a Court Baron or Customary Admittance of 

Court holden for the said manor of j on the day of the P""^"»«'- 

date of this present indenture, the said [vendor]^ in pursuance 
and performance of the said agreement on his behalf, did 
surrender by the rod, according to the custom -of the said 
manor of ■ » the said copyhold or customary messuages, 
lands, tenements, and hereditaments, with the appurtenances 
thereunto belonging, into the hands of the lord of the said 
manor, to the use of the said [purchaser]^ his heirs and assigns, 
and the said [purchaser] was at the same Court duly admitted 
tenant of the said copyhold or customary messuages, lands, 
tenements, and hereditaments, with the appurtenances there- 
anto belonging, upon the court rolls of the said manor, To hold 
the same unto the said [vendor]^ his heirs and assigns for ever, 
according to the custom of the said manor, and by the rents 
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and sendees therefore due and of right accustomed^ as he the 

Pa]rment of said [pwrchoHf] doth hereby admit and acknowledge : An]> 

«»^u>D. ^i^gns^gy iQ pursuance and performance of the said agrees 

ment in this behalf^ be the said \^purehaMer] hath^ at or inmie* 

diately before the sealing and delivery of these presents, in 

hand paid Unto the said [vendor^ the sum of lOOOZ. of lawful 

money of the united kingdom of Great Britain and Ireland, ia 

full for the purchase of the said copyhold or customary heredita* 

ments, with their appurtenances, the receipt of which said sum 

of 1000/* the said [t^«fu&)r]doth hereby admit and acknowledge^ 

and of and from the same, and every part thereof, doth acquit^ 

release, and discharge the said [ jMcrcAo^er], his heirs, executors^ 

administrators, and assigns, and every of them, for ever, by 

Agrtement to these presents : And whereas upon the treaty for the said 

Muto for'tiul^ purchase it was agreed that upon the payment of the said sura 

of lOOOi^ the said [vendor'} should enter into the covenants 
Witness, vendor herein-after contained: Now this Indenturb witkesseth, 
TOTenuitB for ^j^^^^ j^ pursuance and further performance of the said agree* 

ment, and for the considerations aforesaid. He the said [vendarJit 
for himself, hb heirs, executors, and administrators, doth cove^ 
nont, promise^ and agree with and to the said [pttrchaser^y his 
heirs and assigns, in manner following ; (that is to say), that 
for and notwithstanding any act, deed, matter, or thing what- 
soever, by him the said Ivendarl^ or the said H* IL the intes- 
tate, made, done, committed, or executed, or knowingly or 
That vendor at Willingly suffered to tiie contrary. He the said [vendor}, at the 
:r:L"".rj time of the «id recited surrender and admittance respectively 
in fee. as aforesaid, was seised of, or well and sufficiently entitled unto 

the said customary or copyhold messuages, lands, tenements, 
and premises, with the appurtenances thereto belonging, of a 
good, sur^ and indefeasible estate of inheritance to him and 
his heirs, according to the custom of the manor of — — 
aforesaid, without any manner of condition, use, trust, equity 
of redemption, power of revocation, or other restraint, matter, 
or thing whatsoever, to alter, change, charge, incumber, re- 
voke, or make void the same ; And that for and notwithstand^ 
Good right to fng any act, deed, matter, or thing whatsoever as aforesaid, He 

the said [vendor"] then had in himself good right, full power, and 
lawful and absolute authority to surrender the said copyhold 
hereditaments and premises, with their appurtenances, to the 
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Ui6 of the sftid [pufchoier^i hi« heirs and asBignS) according to 

tbecustmn of the said manor of ; ^n<^^^< itahallandmay For quiet en- 

be lawful to and for the said [purchMer']^ his heirs and assigns, ^^3^™^^- 
upon and immediately after the sealing and delirerj of these 
presents, from time to time and at all times hereafter, peaceably 
and quietly to enter into and upon, and to hare, hold, occupy^ 
possess, and enjoy the said copyhold or customary messuages, 
lands, tenements, and hereditaments to durrend^ed as aforesaid, 
or mentioned and intended so to be, with their appurtenances^ 
and to have, rec^ire^ and take the rents, issues, and profits thereof^ 
and of every part diereof, to and for his and their own use 
and benefit, without the lawful let, suit, trouble, denial, inter* 
ruption, claim, or demand whatosever, of or by him the said 
[tr^ndior], or his heirs, or of or by any other person or persons 
lawfully or equitably claiming or to claim by, from, or under 
or in trust for him, them, or any of them, or of, fhxn, or by 
the said H. H. the intestate ; And that free and clear, and Free from to- 
freely and clearly and absolutely exonerated, released, and for «"°»*>''"«*»' 
ever discharged, or otherwise by the said [vendor]^ his heirs, 
executors, or administrators, well and sufficiently saved, de- 
fended, kept harmless and indemnified of, from, and against 
all and all manner of former and other gifts, grants, sur- 
renders, feofiments, mortgages, leases, freebench, uses, trusts, 
entails, wills, and of, from, and against all other estates, titles, 
troubles, charges, debts, and incumbrances whatsoever, either 
already had, made, executed, done, or suffered by the said 
[vendor] or his heirs, or by any person or persons lawfully or 
equitably claiming or to claim by, firom, or under or in trust 
for him, them, or any of them, or by, ft*om, or under the said 
H.H. the intestate : And further that he the said \yendor\ and And ferftirthet 
his heirs, and all and every other person or persons having or ■'~'*°^' 
claiming, or who shall or may have or claim any estate, right, 
title, property, claim, or demand whatsoever, either at law or 
in equity, of, in, to, or out of the said copyhold or customary 
messuages, lands, tenements, and hereditaments so surrendered 
as aforesaid, or expressed and intended so to be, or any of 
them, or any part thereof^ by, £rom, or under or in trust for 
him the said [vetftifor], or his heirs, KJt by, from, or under the 
said H. H. the intestate, shall and will, hota time to time and 
at all times hereafter, upon every reasonable request to be 
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made for that purpose, by and with and at the proper costs 
and charges in the law of the said [jiurchcLser]^ his heirs or 
assigns, make, do^ acknowledge, and execute, or cause and 
procure to be made, done^ acknowledged, and executed, all 
and every such further and other lawful and reasonable act and 
acts, deed and deeds, thing and things, devices, conveyances, 
assurances, and surrenders in the law whatsoever, for the fur- 
ther, better, more perfectly and absolutely surrendering and 
assuring of the said copyhold or customary messuage or tene- 
ments, lands, and other hereditaments so surrendered as afore- 
said, or mentioned and intended so to be, and every part 
thereof, with their appurtenances, unto the said {jpwrchaser^^ 
his heirs and assigns, according to the custom of the said 

manor of , and according to the true intent and meaning 

of these presents, as by the said [purchaser]^ his heirs or as- 
signs, or his or their counsel in the law, shall be reasonably 
devised, or advised and required. In witness, &c. 



- VIIL 

Conveyance by Lease and Release {a) of Messiioffes 
and Lands held upon a Leajsefor Lives. Vendor to Pur^ 
chaser. 

THIS INDENTURE, made the day of , in the 

year of our Lord 1838, Between Ivendor^f of, &c. of the one 

part, and Zpurchaser']^ of the other part: Whereas by an 

Parties. Indenture of lease, with livery of seisin indorsed thereon, 

^cites original bearing date on or about the day of , and made or 

^^' expressed to be made between A. B. of , in the county of 



, esquire, of the one part, and the said [vendor'] of the 

other part. It is witnessed, that for the consideration therein 
expressed, the said A. B. did demise and lease unto the said 
[vendor']i his heirs and assigns, All that piece or parcel of 

(a) ^Q estate pour autre vie is an estate of freehold^ though it is the 
lowest estate of freehold which the law acknowledges. It may he con-* 
veyed during the lives of the celles que vies, by the common mode of 
eonveying freeholds. ( Watkins's Conv, ch. 4., and see a general note on 
the subject of leaseholds for lives at the foot of No. X.) 
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land, &c., with the messuage or tenement, &c. [parcels, Jiilly 
described as in the lease"]. To hold the same, with all and 
singular the appurtenances to the same or any part thereof 
belonging, unto the said [vendor'], his heirs and assigns, from 
the day of the date of the said indenture, for and during the 
natural lives of B. B., C. B., and D. B., and the survivors and 
survivors of them, under and subject to the payment of the 
yearly rent of 60t, payable half-yearly, and under and subject 
to the performance of the covenants, provisoes, and agree* 
ments in the said indenture of lease contained, and on the 
tenant or lessee's part to be paid, observed, performed, fulfilled, 
and kept : And whereas the said [purchaser] hath contracted Contract for 
and agreed with the said [vendor] for the purchase of the said ^""^ "^' 
piece or parcel of land, messuage or tenement, hereditaments, 
and premises comprised in and demised by the said in part 
recited indenture of lease, with the appurtenances thereunto 
belonging, for the lives of the said B. B., C. B., and D. B., 
and the lives and life of the survivors and survivor of them, 
free from all incumbrances, at or for the price or sum of 200/.: 
d^fow THIS Indenture witnesseth, that in pursuance and WitnescsTcnddir 
performance of the said agreement, and in consideration of the ^"^^y** 
sum of 200/., to the said [vendor] in hand paid by the said 
[pitrchaser] at or immediately before the sealing and delivery of 
these presents, the receipt of which said sum of 200/. he the said 
[vendor] doth hereby acknowledge, and of and from the same, 
and every part thereof, doth acquit, release, and discharge the 
said [purchaser], his heirs, executors, administrators, and assigns, 
•and every of them, for ever, by these presents. He the said 
[vendor] hath granted, bargained, sold, released, and con- 
firmed, and by these presents doth grant, bargain, sell, 
release, and confirm unto the said [purchaser], (in his actual 
possession now being by virtue of a bargain and sale to him 
thereof made, the said [vendor], in consideration of 5^., by an 
indenture bearing date the day next before the day of the date 
of these presents, for the term of one whole year, commencing 
from the day next before the day of the date of the said 
indenture of bargain and sale, and by force of the statute made 
for transferring uses into possession), and to his heirs. All Parcels. 
>and singular the said pieces or parcels of land, messuage or 
tenement, and all and singular other the hereditaments and 
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premifles oomprised in and demised by the said herein-before 

in paFt recited indenture of lease, and herein-before particu* 

larly mentioned and described, with their and every of their 

General words, appurteoanees ; Together with all and singular houses, out^- 

houses, Offices, buildings, bams, stables, coachhouses, cottages, 
yards, gardens, orchards, backsides, tofts, lands, meadows, 
pastures, commons, common of pasture, common of turbary, 
mines, minerals, quarries, furzes, trees, woods, underwoods, 
coppices, and the ground and soil tliereof, mounds, fences, 
hedges, ditches, ways, waters, watercourses, liberties, privi* 
l^es, eas^nents, profits, commodities, emoluments, heredita<- 
ments, and appurtenances whatsoever to the said piece or 
parcel of land, messuage, or tenement belonging, or in any 
wise appertaining, or with the same, or any of them respect- 
ively, now or at any time heretofore demised, leased, held, 
used, occupied, or enjoyed, or accepted, reputed, deemed, 
taken, or known as part, pareel, or member of them, or any 
part of them, or appurtenant thereunto, with their and every 
And the rcver- ^^ their appurtenances ; Jnd the reversion and reversions, 
«on, &e. remainder and remainders, yearly and other rents, issues, and 

profits of all and singular the said pieces or parcels of land, 

messuage or tenement, hereditaments, and premises hereby 

And all the granted and released, and intended so to be ; Artd all the 

estate^ right, title, interest, inheritance^ reversion, use, trust, 
possession, property, claim, and demand whatsoever, botli at 
law and in equity, of him the said [veudor]^ of, in, and to the 
To hold to pur- same premises, and every part and parcel thereof To havc 
u^'^ibSi ^ND ™ HOLD the said piece or parcel of land, messuage or 
rent and cove- tenement, and hereditaments, and all and singular other the 
"^^^'^ premises hereby granted and released, or expressed and 

intended so to be, with their i^purtenances, unto the said 
Ipurdiaser]^ his heirs and assigns. To the use of the said [^puT'- 
dutser], his heirs and assigns, for and during the natural lives 
of the said B. B., C. B., and D. B., and of the survivors and 
Burvivor of them, subject nevertheless to the payment of the 
rent, and to the observance and performance of the covenants, 
provisoes, conditions, and agreements, by and in the said in 
part recited indenture of demise reserved and contained, and 
which on the tenant or lessee's part are or ought henceforth to 
be paid, observed, performed, and kept And die said [vendor!^ 
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fer himself, his heirs, executors, and administratops, doth Covenants for 
covenant, promise, and agree with and to the said \jpurehaier\j ^' 
his heirs and assigns, by these presents, in manner following \ 
(that is to say), that fbr. and notwithstanding any act, deed, 
matter, or thing whatsoever by him the said [vender] made, 
done, committed, or executed, or knowingly or willingly sul^ 
fered to the contrary, the said herein^^before in part recited 
indenture of lease is, at the time of the sealing and delivery That leue is 
of these presents, a good and efiPectual demise and lease in the ^^^^ 
law of and for the said premises therein comprised, and that 
the same and the estate thereby created are not, nor is either 
of them respectively, forfeited, merged, extinguished, sur« 
rendered, determined, or otherwise become void or voidable, 
and that for and notwithstanding any act, deed, matter, or 
thinir whatsoever as aforesaid, he the said [vendorX at the time ^?^^ ^^ P'^ 
of the sealing and deliveiy of these presents, is lawfully, 
ri^tfuUy, and absolutely seised of and in or well and suf* 
fieiently entitled to the said piece or parcel of land, messuage 
or tenement, and hereditunents hereby granted and released, 
or expressed and intended so to be, and every part thereof, 
with their appurtenances, for and during the natural lives of 
the said B. B«, C. B., and D. B., and during the lives or life of 
the survivors or survivor of them, without any manner of con- 
dition, use, trust, property, power of revocation, equity of r^ 
demption, or other restraint, cause, matter, or thing whatsoever, 
to alter, charge^ defeat, incumber, or make void the same ; And Good right to 
4hai for and notwithstanding any such act, deed, matter, or ^'^^^* 
thing whatsoever as aforesaid, he the said [vendor] now hath in 
himself good right, full power, and lawful and absolute au- 
thority to grant, bargain, sell, release, and convey the said 
piece or parcel of land, messuage or tenement, and other the 
hereditaments hereby granted and released, or expressed and 
intended so to be, with the appurtenances thereunto be- 
longing, unto and to the use of the said [pterchaser], his heirs 
and assigns, in manner aforesaid; And that it shall and may For quiet eiw 
be lawful to and for the said [jmrchaeer], his heirs and assigns, ^"^^ 
jrom time to time and at all times hereafter, peaceably and 
quietly to enter into and upon, and to have, hold, occupy, 
possess, and enjoy the said hereditaments and premises herel^ 
granted and released, or expressed and intended so to be. 
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with their appurtenances, and to have, receive, and take the 
rents, issues, and profits thereof, and of every part thereof^ 
to and for his and their own use and benefit, without the 
lawful let, suit, trouble, denial, interruption, claim, or de- 
mand whatsoever, of or by him the said {vendor]^ or his heirs, 
or of or by any other person or persons lawfully or equitably 
claiming or to claim by, from, or under or in trust for him, 
Free from in- them, or any of them ; And that free and clear, and freely and 
cumbrances. clearly and absolutely acquitted, exonerated, released, and for 

ever discharged, or otherwise by the said {vendor}^ his heirs, 
executors, or administrators, well and sufficiently saved, de- 
fended, kept harmless, and indemnified of, from, and against 
all and all manner of former and other gifts, grants, bar- 
gains, sales, surrenders, uses, trusts, entails, wills, statutes 
merchant or of the staple, recognizances, judgments, execu- 
tions, rents, arrears of rent, annuities, legacies, sums of 
money, yearly payments, forfeitures, re-entries, cause and 
causes of forfeiture and re-entry, debts of record, debts due 
to the Queen's Majesty, and of, from, and against all other 
estates, titles, troubles, charges, debts, and incumbrances 
whatsoever, either already had, made, executed, done, or suf- 
fered by the said {vendor] or his heirs, or by any person or 
persons lawfully or equitably claiming or to claim by, from, 
or under or in trust for him, them, or any of them ; And 
And for further further^ that he the said [vendor^ and his heirs, and all and 

assurance. , . . i • • i 

every other person or persons having or claiming, or who 
shall or may have or claim, any estate, right, title, inhe- 
ritance, use, trust, property, claim, or demand whatsoever, 
either at law or in equity, of, in, to, or out of the said piece 
or parcel of ground, messuage or tenement, and other here- 
ditaments hereby granted and released, or expressed and 
intended so to be, or any of them, or any part thereof, by, 
from, or under or in trust for him the said [vendor]^ or his 
heirs, shall and will, from time to time and at all times here- 
after, upon every reasonable request to be made for that 
purpose, by and with and at the proper costs and charges in 
the law of the said [jpurchaser]^ his heirs or assigns, make, do, 
acknowledge, and execute, or cause and procure to be made, 
done, acknowledged, and executed, all and every such further 
and other lawful and reasonable act and acts, deed and deed% 
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thing and things, devices, conveyances, and assurances in the 
law whatsoever, for the further, better, more perfectly and 
absolutely granting, conveying, and assuring of the said here- 
ditaments and premises hereby granted and released, or 
expressed and intended so to be, and every part thereof, with 
their and every of their appurtenances, unto the said [pur- 
chaser]^ his heirs and assigns, during the lives of the said 
B. B., C. B., and D. B., and the lives and life of the survivors 
and survivor, to the use of the said [ja«rcAfl»«r], his heirs and 
assigns, as by the said [purchaser]^ his heirs or assigns, or his 
or their counsel in the law, shall be reasonably devised, or 
advised and required. In witness, &c. 



IX. 

Conveyance by Appointment and Release of Free- 
hold Lands to Uses to bar Dower, and Covenant to 
SURRENDER Copyhold Landsy Sfc, Vendor and Trustee 
to Purchaser and Trustee. 

THIS INDENTURE, made the day of ,in the year 

of our Lord 1838, Between [ucwdor], of &c., of the first part, Parties. 

[old trustee to bar dower"], of &c., of the second part, [purchaser], 

of &c., of the third part, and [new trustee to bar dower], of &c., 

of the fourth part : Whereas under and by virtue of certain Recital of ap- 

Indentures of lease and appointment, and release, bearing date J|^/^b" which 

respectively, the lease the day before the day of the date of freeholds were 

the Indenture of appointment and release, and the appoint- *™**® ^ "®^ 

mentand release bearing date the day of , and made 

or expressed to be made between A. B. therein described of 
the first part, C. D. of &c., therein also described, of the 
second part, the said [vendor'], of the third part, and the said 
[old trustee], of the fourth part, it was by the said Indenture 
of appointment and release witnessed that, for the considera- 
tions therein expressed, the said A. B. and C. D. did grant, 
bargain, sell, and release the messuages, lands, tenements, and 
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hereditaments firstly herein-after particularly mentioned and 
described, and intended to be hereby appointed and released, 
to the said [vendor]^ and his heirs, to such uses, upon such 
trusts, and for such intents and purposes, and with, under, 
and subject to such powers, provisoes, agreements, and decla- 
rations as the said [vendor] should by any deed or deeds, writ- 
ing or writings, with or without power of revocation and new 
appointment, to be by him sealed and delivered in the pre- 
sence of and attested by two or more credible witnesses, from 
time to time direct, limit, or appoint ; and for default of and 
until such direction, limitation, or appointment, to the use of 
the said [vendor] and his assigns, during his life^ with a limi- 
tation to the use of the said [old trustee'] and his heirs, during 
the life of the said [vendor]^ In trust for him the said [vendor] 
and his assigns, during his life, with remainder to the use of 
the said [vendor]^ his heirs and assigns for ever. And it was 
by the said Indenture of appointment and release further 
witnessed, that for the consideration therein mentioned, the 
said A. B. did covenant with the said [vendor]^ his heirs and 
assigns, that he the said A. B., or his heirs, would at the then 
next Court Baron or Customary Court, to be holden of and for 

the manor of — — , in the said county of ^, surrender into 

the hands of the lord or lady of the said manor all and singular 
the pieces or parcels of lands and hereditaments hereinafter 
secondly particularly mentioned and described, and herein- 
after covenanted to be surrendered, or intended so to be, 
with the appurtenances, to the use of ihe said [vendor]^ his 
heirs and assigns for ever : And whereas at a Court Baron 

or Customary Court, holden for the said manor of ^ on the 

day of , the said A. B. did, in pursuance of the cove- 
nant contained in the said recited Indenture of appointment and 
release, surrender into the hands of the lord of the said manor, 
by the rod, according to the custom of the said manor, the 
said pieces or parcels of land, and other the copyhold or cus- 
tomary hereditaments herein-after covenanted to be surren- 
dered, with the appurtenances, to the use of the said [vendor'\i 
Admittance of his heirs and assigns : And whereas immediately after the 

said surrender, the said [vendor] was duly admitted tenant 
according to the custom of the said manor, of the said pieces 
or parcels of land and hereditaments, with their appurte- 



And covenant 
to surrender 
copyholds. 



Surrender of 
same. 



vendor. 
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nances, To hold the same unto the said {ymdor} and his heirs, 
at the will of the lord of the said manor, by copy of court 
roll) according to the custom of the said manor, and by the 
rents and securities therefore due and of right accustomed : 
And whereas the said \^jmrch(isef\ hath contracted and agreed Contract for 
with the said {vendor} for the absolute purchase of the said P"'^**- 
freehold and copyhold messuages or tenements, lands and 
hereditaments, herein-after particularly described and intended 
to be hereby appointed and released, and covenanted to be 
surrendered respectively, with their respective appurtenances, 
and the inheritance thereof respectively, free from all incum- 
brances, at or for the price or sum of 1200/. ; And upon the 

treaty for the said purchase, it was agreed that 1 (a) (part of Apportionment 

the said sum of 1200t) should be considered and taken as the ®^ purehase 

' money. 

(a) The purchase money of the freeholds and copyholds is appor- 
tioned in pursuance of the General Stamp Act {55 G, 3. c, 184). Upon 
this subject Mr. Coventry^ in his Treatise on the Stamp Laws relating 
to Deeds and Assurances, ch. 5, says^ ''It is also observable^ that if lands 
of different tenures or titles are purchased at one entire sum^ and con- 
veyed by separate deeds, such an apportionment may be made of the 
consideration money as will lessen the duties. It is not required that 
each deed should express a distinct consideration, but only that a distinct 
price should be set upon each part in the principal deed, which is to bear 
an ad valorem duty in respect of the price therein set forth : that is, I 
apprehend the apportioned firice, though the words of the schedule admit 
of a different reading, which however would lead to absurd results. 
Nevertheless parties are not bound to adopt this course on making a 
contract for freehold and copyhold property at one entire price, for they 
may, we have seen, lower or vary the sum stipulated for to whatever 
amount they please, and if so, they may certainly split or apportion the 
consideration according to the nature of the properties sold. Indee<l, if 
a person agrees to purchase twenty acres of land at a given sum, he may, 
if he please, independently of the statute, take separate conveyances of 
each acre, and apportion the consideration money as he thinks proper, 
nor would it be necessary that the apportionment should appear 
in either deed. The use therefore of the clause in review, which 
apparently autkorixes this apportionment is not very obvious, for without 
it^ apportionments to a much greater extent may be made. Any want, 
therefore, of conformity to the directions on this head, in the schedule 
to the present Stamp Act, should not, and, I apprehend, would not, 
deprive a party of the benefit of his apportionment, or endanger the com- 
petency of his conveyance. At the same time it should be observed, 
that no such division of an estate held under the same title is ever made 
in practice, and it may not be prudent to pursue a course which a court 
may by possibility construe to be a fraudulent evasion of an act of the 
legislature. 
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purchase money for the said hereditaments herein-after firstly 
described, and intended to be hereby appointed and released, 

with their appurtenances, and that the sum of /. (residue 

of the said sum of 1200/.) should be considered and taken 

as the purchase money for the hereditaments secondly 

hereafter described, and hereinafter covenanted to be sur- 

Application to rendered, with the appurtenances thereunto belonging : And 

trustee to join. ^^EREAS the said \vevA(yr\ hath applied to and requested 

the said \pld trustee] to join in executing these presents in 
manner herein-after mentioned, which he hath consented to 

Witness, vendor (Jq : NoW THEREFORE THIS INDENTURE WITNESSETH, that in 

id^ermentione^ pursuance and part performance of the said agreement, and 

in consideration of the, sum of 1200/. of lawful money of the 
United Kingdom of Great Britain and Ireland^ by the said 
[jmrckaser'] to the said [vendor'] in hand paid at or immedi- 
ately before the sealing and delivery of these presents, (the 
receipt of which said sum of 1200/. he the said [vendor] doth 
hereby admit and acknowledge, and of and from the same, and 
every part thereof, doth acquit, release, and discharge the said 
[purckaser]^ his heirs, executors, administrators, and assigns, 
and every of them, for ever by these presents), and pursuant 
to, and by force and virtue and in exercise and execution of 
the power or authority to him the said [vendor] given or li- 
mited in and by the herein-before recited indenture of ap- 
pointment and release. He the said [vendor] Doth by this 
present deed or writing, sealed and delivered by him in the 
presence of and attested by the two credible persons whose 
names are intended to be hereupon indorsed as witnesses, at- 



'^ Bat by the apportionments alluded to in the statute^ viz. those where 
there are different titles or tenures^ it is manifest that considerable saving 
may be effected, particularly in the higher duties. Thus, if the purchase 
money for a freehold and copyhold estate be 40,000/., the stamp on the 
whole sum is 450/., whereas the stamp on .^9,980/. is only 850/. 
which with 20«. for the odd 20/. economises 99^* ; so the stamp on 
12,500/. is 130/., that on 12,450/. is 110/., on 50/. 1/. lOs.; making 
together 111/. lO^., and saving 28/. lOs. But if the sum be near mid. 
way between any two steps of the scale, little advantage can be obtained 
by apportionment On the sum of 1,400/., no division will effect any 
material difference in the amount of duty ; and a triple division will in 
general be found unavailing for want of a fourth sum wherewith to 
edge off the smaller stamp." And see post, p. 90. note. 



Conveyance by Appointment and Release. H5 

testing the sealing and delivery of these presents by the said 
[vendor]^ direct, limit, and appoint that the messuages or 
tenements, lands and hereditaments herein-after described, 
and intended to be hereby granted and released, with their 
appurtenances, shall henceforth go, remain, and be To the 
tises^ upon the trusts, and for the intents and purposes, and 
with, under, and subject to the powers, provisos, agreements, 
and declarations herein-after expressed or declared of or con- 
cerning the same. And this Indenture further wit- Vendor and old 
NESSETH, that in pursuance and further performance of the *'""*^ convey, 
said agreement, and in consideration of the said sum of l200/», 
so paid by the said [purchaser^ as herein-before is mentioned, 
and in consideration of the sum of ten shillings of lawful 
money aforesaid by the said [purchaser] to the said [old tru^ 
tee] paid at or immediately before the sealing and delivery of 
these presents (the receipt whereof is hereby acknow- 
ledged). He the said [old tnistee], at the request and by the 
direction of the said [vendor] (testified by his being a party 
to and sealing and delivering these presents), hath bar- 
gained, sold, and released, and by these presents doth bar- 
gain, sell, and release, and the said [vendor] hath granted, 
bargained, sold, released, and confirmed unto the said [pur^ 
chaser^ in his actual possession now being by virtue of a Reference to 
bargain and sale to him thereof made by the said [vendor"], *"* ^ * ^*"' 
in consideration of five shillings, by an Indenture bearing 
date the day next before the day of the date of these presents, 
for the term of one whole year, commencing from the day 
next before the day of the date of the said Indenture of bar- 
gain and sale, and by force of the statute made for transfer- 
ring uses into possession), and to his heirs. All &c. [freehold 
parcels]^ Together with all and singular houses, outhouses, edi- General words, 
fices, buildings, bams, stables, coach-houses, cottages, yards, 
gardens, orchards, backsides, tofts, lands, meadows, pastures, 
commons, common of pasture, common of tarbury, mines, 
minerals, quarries, furzes, hedges, ditches, ways, waters, water- 
courses, liberties, privileges, easements, profits, commodities, 
emoluments, hereditaments, and i^purtenances whatsoever, to 
the said messuages or tenements belonging, or in any wise 
appertaining, or with the same or any of them respectively 
now or at any time heretofore demised, leased, held, used, 
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occupied or enjoyed, or accepted^ reputed, deemed, taken or 

known as part, parcel, or member of them, or any part of 

them, or appurtenant thereunto, with their and every of their 

And the rever. appurtenances. And the reversion and reversions, remainder 

won, &c ^^^ remainders, yearly and other rents, issues, and profits of 

all, and singular the messuages or tenements, hereditaments 

and premises, hereby granted and released, or mentioned and 

And all the intended so to be ; And all the estate, right, title, interest, in- 

esute. heritance, reversion, use, trust, possession, property, claim, and 

demand whatsoever, both at law and in equity, of him the 

said \vendor\ of, in, and to the same premises, and every 

part and parcel thei*eof. To have and to hold the said mes- 
suages, tenements, lands, hereditaments, and all and singular 
other the premises hereby granted and released, or ex- 
pressed and intended so to be, with their appurtenances, unto 
To lues to Ur ^^e said [purchaser] and his heirs. To such uses, upon such 
dower. trusts, and to and for such intents and purposes, and with, 

under, and subject to such powers, provisos, agreements, and 
declarations, as the said [purchaser'] shall, by any deed or 
deeds, writing or writings, with or without power of revoca- 
tion and new appointment, to be by him sealed and delivered 
in the presence of and attested by two or more credible wit- 
nesses, from time to time direct, limit, or appoint, and for 
default of and until such direction, limitation, or appointment, 
and so far as no such direction, limitation, or appointment 
shall extend. To the use of the said [jmrchMser] and his assigns 
during his life, without impeachment of waste, and after the 
determination of the estate by forfeiture or otherwise in his 
life time. To the use of the said [neto trustee to bar doroer'],, and 
his heii-s, during the life of the said [purchaser'\i In trust for 
him the said [purchaser]^ and his assigns, during his life, and 
to prevent the wife of the said [purchaser'] from being 
entitled to her dower out of or in the premises, or any part 
thereof, and after the determination of the estate so limited, 
in use to the said [new trustee to bar dower] and his heirs, du- 
ring the life of the said [purchaser] as aforesaid. To the 

use of the said [purchaser]^ his heirs and assigns for ever. 

CoYenanttosur- AnD THIS INDENTURE FURTHER WITNESSETH, that in pursu- 

hcSdJ ^^^' ^^^® *"^ further performance of the said agreement, and in 

consideration of the said sum of 1200Z. so paid as herein- 
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before is mentioned, He the said [vendor^ for himself, his heirs, 
executors, and administrators, doth covenant, promise, and 
agree with and to the said [purchaaer^ his heirs and assigns, by 
these presents, that he the said [yendof] and his heirs, shall 
and will at the costs and charges of the said [purchcuer], his 
heirs or assigns, at or before the next court to be holden in 
and for the aforesaid manor of , surrender or cause to be 
surrendered into the hands of the lord or lady of the said 
manor by, the rod, according to the custom of the said manor, 
all that piece or parcel of land, &c. &c. [copyhold parcels], 
And all ways, paths, passages, waters, watercourses, com- 
mons, common of pasture, liberties, privileges, easements, 
profits, commodities, and appurtenances whatsoever, to the 
said pieces or parcels of land, and other the said customary 
or copyhold premises, hereby agreed to be surrendered as 
aforesaid, and to every of them, or any part or parcel thereof, 
belonging or in anywise appertaming, or with them or any 
of them held, used, occupied, or enjoyed, reputed, deemed, 
taken, or known to be part or parcel of them or any of them, 
To the use of the said [purdiaser]!, his heirs and assigns, to be 
holden of the lord or lady of the said manor, according to the 
custom of the said manor, by the rents and services therefore 
due and of right accustomed, and shall and will cause and 
procure the said [purchaser], his heirs and assigns, to be ad- 
mitted as tenant thereto accordingly. And the said [old Old trustee oo- 
trustee'] doth for himself, his heirs, executors, and administra* J^^ra^T* 
tors, covenant and declare with and to the said [purchaser], 
his heirs, appointees, and assigns, by these presents, that he 
the said [old irtistee] hath not at any time heretofore made, 
done, committed, or executed, or knowingly or willingly per- 
mitted or suffered, or been party or privy to any act, deed, 
matter, or thing whatsoever, whereby or by reason or means 
whereof the messuages, lands, tenements, and hereditaments 
hereby appointed and released, or expressed and intended so 
to be, or any of them, or any part thereof, are, is, can, shall, 
or may be impeached, charged, affected, or incumbered in 
title, estate, or otherwise howsoever. And the said [tejp- CoTenantsfor 
dor] for himself, his heirs, executors, and administrators, *^^ 
doth covenant, promise, and agree with and to the said [pur- 
cliaser], and his heirs, appointees, and assigns, by these 
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presents, in manner following; (that is to say), that for 

and notwithstanding any act, deed, matter, or thing whatso- 

Power is not ^ver, by him the said [vendor]^ made, done, committed, or 

extinguished, executed, or knowingly or willingly suffered to the contrary, 

the power or authority herein-before exercised by him the said 
{vendor]^ or intended so to be, is well and effectually created 
by the herein-before in part recited Indenture of appointment 

and release of the day of ^ and that the same, at 

the time of the sealing and delivery of these presents, is in 

full force, and in nowise extinguished, weakened, suspended. 

Good right to or become void or voidable ; And that for and notwithstanding 

appoint and con- ^^^ ^Mch act, deed, matter, or thinir whatsoever as aforesaid, 

vcy and surren- ^ ' ' ®, inii 

der. the said [vendor] and [old trustee] respectively now have full 

power and lawful and absolute authority to direct, limit, 
and appoint, and grant, release, and confirm the said mes- 
suages, lands, tenements, and hereditaments herein-before 
appointed and released, and expressed and intended so to 
be, with the appurtenances thereunto belonging, unto the 
said {purchaser] and his heirs. To the uses and in manner 
aforesaid, according to the true intent and meaning of these 
presents ; And that the said messuages, lands, tenements, and 
hereditaments herein-before appointed and released, or ex- 
pressed and intended so to be, with their appurtenances, shall 
and may, from time to time, and at all times herein-after, go 
and remain To the uses herein-before limited, expressed, and 
declared ; And that for and notwithstanding any such act, deed, 
matter, or thing as aforesaid, he the said [vendor] is, at the time 
of the sealing and delivery of these presents, lawfully, right- 
fully, and absolutely seised to him and his heirs, of and in the 
said copyhold or customary pieces or parcels of land and 
hereditaments herein-before covenanted to be surrendered, 

according to the custom of the said manor of , without 

any manner of condition, use, trust, equity of redemption, or 
other restraint, cause, matter, or thing, to alter, change, 
defeat, incumber, or make void the same ; And that he the 
said [vendor] now hath in himself good right, full power, and 
lawful and absolute authority to surrender the same, with the 
appurtenances unto the said [purchaser]^ his heii^ and assigns, 
in manner aforesaid, and according to the true intent and 
meaning of these presents ; And that the said freehold and copy- 
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hold hereditaments, with the appurtenances thereunto respec- 
tively belonging, shall and may be peaceably and quietly 
entered into and upon, and be held, occupied, possessed, and 
enjoyed, and the rents, issues, and profits thereof respectively, For quiet enjoy- 
and of every part thereof respectively, had, received, and ™*"*' 
taken accordingly, without the lawful let, suit, trouble, 
denial, eviction, interruption, claim, or demand whatso* 
soever of or by him the said {yendorl^i or his heirs, or any 
other person lawfully or equitably claiming or to claim by, 
from, or under or in trust for him, them, or any of them ; 
And that free and clear, and freely and clearly and absolutely Free from in- 
acquitted, exonerated, released, and for ever discharged, or 
otherwise, by the said [vendor]^ his heirs, executors, or adminis^ 
trators, well and sufficiently saved, defended, kept harmless 
and indemnified of, from, and against all and all manner of 
former and other gifts, grants, bargains, sales, jointures, 
dowers, right and title of dower, uses, trusts, entails, wills, 
statutes, statutes merchant and of the staple, recognizances, 
judgments, executions, rents, arrears of rent, annuities, lega- 
cies, sums of money, yearly payments, forfeitures, re-entries, 
cause and causes of forfeiture and re-entry, debts of record, 
debts due to the Queen's Majesty, and of, from, and against 
all other estates, titles, troubles, charges, debts, and incum- 
brances whatsoever, either already had, made, executed, 
occasioned, or suffered, or herein-after to be had, made, 
executed, occasioned, or suffered by the said [vendor] or his 
heirs, or by any person or persons lawfully or equitably 
claiming or to claim by, from, or under or in trust for him, 
them, or any of them: And further that he the said [vendor] And for further 
and his heirs, and all and every other person or persons 
having or claiming, or who shall or may have or claim, any 
estate, right, title, interest, inheritance, use, trust, property, 
claim or demand whatsoever, either at law or in equity, of 
or to or out of the said messuages or tenements, lands, here- 
ditaments, and premises herein-before appointed and re- 
leased, and covenanted to be surrendered respectively as 
aforesaid, or expressed and intended so to be, or any of them, 
or any part thereof respectively, by, from, or under or in 
trust for him the said [vendor] or his heirs, shall and 
will, from time to time and at all times hereafter, upon every 
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reasonable request to be made for that purposey by and 
with and at 4he proper costs and charges in the law of the 
said [jnarch4uer\ his heirs, appointees, or assigns, make, do, 
acknowledge, and execute, or cause and procure to be made^ 
done, acknowledged, and executed, all and every such 
further and odier lawful and reasonable acts, deeds, things, 
devices, conveyances, surrenders, and assurances in the law 
whatsoever, for the further, better, more perfectly and ab- 
solutely granting, conveying, surrendering, and assuring of 
the said messuages or tenements, lands and other heredita- 
ments, and all and singular other the premises herein-before 
i^pointed and released, and covenanted to be surrendered 
respectively, or expressed and intended to be^ and every part 
thereof respectively, with their respective appurtenances, 
unto the said purchaser, his heirs, appointees, and assigns, 
as by the said \jmrchaser]y his heirs, appointees, or assigns, 
or his or their counsel in the law, shall be reasonably devised 
or advised and required : In witness, &c. 

** When copyholds are purchased with other property, of a 
different tenure, at an entire price for the whole^ it is ne*- 
cessary to apportion the consideration, in order that some 
part of the ad valorem duty may be paid on the surrender; 
for that, as regards copyholds, is the ' principal' instrument 
within the meaning of the Stamp Act, 55 G. 3. c. 184" — 
MartitCs CanveyaTicinfff vol. ii« p. 53. 
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X. 



Conveyance by Appointment and Release of Free* 
holds; BY Lease and Release of Lands held upon a 
Lease for Three Lives; Covenant to surrender 
Copyholds, and Assignment of Leaseholds for Years, 
determinable on Three Lives. Vendor and Trustee to 
Purchaser, (a) 

THIS INDENTURE, made the day of , in the 

year of our Lord 1 838, Between [vendor']^ of, &c. of the first Puties. 
part, [vendor^s trustee to bar dower"], of, &c. of the second part, 
and [purchaser^i of, &c. of the third part: Whereas by Recital of lean 
Indentures of lease and release, bearing date respectively on "J^ "i^Si^ 

or about the — and — — days of , the release being holds were eon. 

made or expressed to be made between A. B., therein de- T"^ to vmdor 
scribed, of the first part, the said [vendor']^ of the second part, dower, 
and the said [trustee']^ of the third part, it is by the said 
Indenture of release witnessed, that for the considerations 
therein expressed, the said A. B. did grant, bargain, sell, and 
release unto the said [vendor] and his heirs the piece or parcel 
of land, messuage or tenement, and hereditaments firstly 

(a) See post. No. XL as to seyeral species of property being comprised 
in one deed. In the case of the conveyance^ from the draft of which 
the precedent in the text is taken^ the purchaser^ it appears^ was a trustee 
for certain parties who had established a school among themselves by 
snbsciiption for the education of poor children ; and a deed of dedaz*- 
tion of trust was executed by the trustee^ immediately after the con- 
veyance was made to him.. The properties being much interspersed^ it 
was thought advisable to Indode all in one conveyance^ and the declara- 
tion of trust contained directions that the trustee should renew the 
leaseholds for lives^ and the leaseholds determinable on lives, for the 
purposes of the trust. These facts appear from a note at the foot of the 
draft of the conveyance^ and are mentioned here as affi>rding an instance 
upon what occasion the practice is resorted to of taking a eenveyanoe of 
the several species of property dealt with by the instrument in the text, 
by one instrument. Unless for some such reasons as these, that pro- 
ceeding is seldom adopted, and, certainly, as a general practice, cannot 
be recommended ; and see reasons referred to above. 
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Indenture of fe- 
offment and de- 
mise, whereby 
lands were 
granted for 
three lives. 



Indentures of 
lease and re- 
lease, whereby 
leaseholds for 
lives were con- 
veyed to vendor. 



herein-after described, and intended to be hereby appointed 
and released, to hold the same unto the said [vendor} and 
his heirs, To such uses, upon such trusts, and to and for such 
intents and purposes, and with, under, and subject to such 
powers, provisoes, agreements, and declarations as the said 
[vendor^ should by any deed or deeds, writing or writings, with 
or without power of revocation and new appointment, to be 
sealed and delivered in the presence of and to be attested by 
two or more credible witnesses, from time to time direct, 
limit, or appoint ; and for default of and until such direc- 
tion, limitation, or appointment, to the use of the said 
[vendor'], and his assigns during his life, without impeachment 
of waste, with remainder to the use of the said [trustee'], and 
his heirs, during the life of the said [vendor], in trust for him 
the said [vendor], and his assigns during his life, with re- 
mainder to the use of the said [vendor], his heirs and assigns 
for ever: And whereas by an Indenture of feoffment (with 
livery of seisin thereupon indorsed), bearing date on or about 

the day of , and made or expressed to be made 

between C. D., therein described, of the first part ; E. F., 
therein also described, of the second part ; and 6. H., of, &c., 
therein described, as the attorney appointed by or on behalf 
of the said C. D. to deliver seisin of the piece or parcel of 
garden ground therein-after mentioned, of the third part, for 
the consideration therein mentioned the said C. D. did grant, 
demise, and enfeoff to the said E. F., his heirs and assigns, the 
piece or parcel of garden ground and other hereditaments 
secondly herein-after mentioned, and intended to be hereby 
released, with their appurtenances. To hold the same unto 
the said E. F., his heirs and assigns, for and during the na- 
tural lives of the , and , at the yearly rent, and 

under and subject to the covenants, provisoes, and conditions 
in and by the said indenture of demise and feoffment reserved 
and contained, and on the tenant or lessee's part to be paid, 
observed, performed, fulfilled, and kept : And whereas, by 
indentures of lease and release, bearing date respectively on or 

about the — - and days of , the release being made or 

expressed to be made between the said E. F. of the one part, 
and the said [veridor] of the other part, the said E. F., for 
the considerations therein expressed, did grant, bargain, sell, 
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alien, release, and confirm unto the said [vendor^ and his 
heirs the hereditaments comprised in and demised and en- 
feoffed by the said in part recited indenture of the — — day 
of — , To hold the same, with the appurtenances thereunto 
belonging, unto and to the use of the said [vendor^, his heirs 

and assigns, for and during the lives of the said , — — , 

and — , subject to the payment of the rent, and to the per- 
formance of the covenants in the said indenture of demise and 
feoffment reserved and contained: And whereas at a Court Admittance of 

Baron or Customary Court, holden for the manor of , on J^^^^^ ^ ®**Py" 

the day of , the said Ivenetar'] was duly admitted, on 

the surrender of J. K., to all and singular the pieces or 

parcels of land thirdly herein-after particularly mentioned and 

described, and herein- after covenanted to be surrendered, with 

the appurtenances to the same belonging, to hold the same 

to the use of the said [vendor^ and his heirs, at the will of 

the lord of the said manor, according to the custom of the 

said manor, and by the rents, suits, and services therefore 

due and of right accustomed : And whereas by an Inden- indenture of 

ture of lease, bearing date on or about the — day of , '**^' whereby 

° •' ' messuage, etc, 

and made or expressed to be made between His Grace the were demised to 

Duke of of the one part, and the said [vendor^l of the *^r "^^rai^f 

other 'part, the said Duke did bargain, sell, demise, and able on three 
lease unto the said [vendor"]^ his executors, administrators, and ^"^ 
assigns. All that, &c. [Jidl description of the parcels^, to hold 
the same unto the said [vendor']^ his executors, administrators, 

and assigns, for the term of 99 years, if , , and 

, or the survivors or survivor of them, should so long 
live, subject nevertheless to the payment of the rent, and to 
the observance and performance of the covenants, provisoes, 
and agreements therein reserved and contained, and on the 
tenant or lessee's part to be paid, observed, performed, and Contract for 
kept: And whereas the said [purchaser'] hath contracted P"rehaseofall 

. the premises. 

and agreed with the said [vendor] for the purchase of the 
freehold, copyhold, and leasehold messuages or tenements, 
lands, and hereditaments herein particularly mentioned and 
described, and herein-after appointed, released, covenanted to 
be surrendered, and assigned respectively, at or for the entire 
price or sum of 1090/., and upon the treaty for tlie said 
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Apportionment purchase it was agreed (b) that the sum of /. should be 

of^the purchMe ^j^^n ^nd considered as the purchase money for the freehold 

and leasehold messuages, lands, tenements, and hereditaments 
herein-after appointed and released and assigned respectively, 

and the sum of t L should be taken and considered as 

the purchase money for the said copyhold or customary here- 
ditaments herein-after covenanted to be surrendered; which 

said two several sums of L and /. make together the said 

Vendor applied ^^^ ^^ 1090L : And WHEREAS the said [vendor^ hath applied 
to trustee to to and requested the said [tnistee] to join in conveying and 

releasing the hereditaments firstly herein-after mentioned and 
described, which he the said [tnutee] hath consented to do : 

l8t witness; NoW THIS INDENTURE WITNESSETH, that in purSURUCe and 

fi^faddstopu^ P*""* performance of the said agreement, and in consideration 
chaser in fee. of the sum of 109021 of lawful money of the united kingdom 

of Great Britain and Irelandy to the said [vendor] by the said 
[purchaser'] in hand paid at or immediately before the sealing 
and delivery of these presents (the receipt of which said 
sum of 1090Z» he the said [vendor] doth hereby admit and 
acknowledge, and of and from the same, and every part 
thereof, doth acquit, release, and. discharge the said [pur* 
chaser]^ his heirs, executors, administrators, and assigns, and 
every of them, for ever, by these presents), and pursuant to, 
and by force and virtue, and in exercise and execution of the 
power or authority to him the said [vendor] for this pur- 
pose given or limited by the herein-before recited Indenture 

of release of the day of , he the said [vendor] doth 

by this present deed or writing, by him sealed and delivered 
in the presence of the two credible persons whose names are 
intended to be hereupon indorsed, as witnesses attesting the 
sealing and delivery of these presents by him the said [vendar]^ 
direct, limit, and appoint that the piece or parcel of ground, 
messuage or tenement, and hereditaments firstly herein-after 
particularly mentioned and described, and intended to be 
hereby granted and released, with the appurtenances there- 

(b) As to the apportionment of the purchase money upon a sale 
of freehold and copyhold lands^ see the note a appended to No. IX. 
pages 83 & 84. ant^; and $ee note at page 90. anti. 
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unto belonging, shall henceforth remain and be to the use 

of the said {purchaser]^ his heirs and assigns for ever: And 2nd witness; 

T ^i_ ^ • yendorand trus- 

THis Indenture further witnesseth, that in pursuance tee convey free- 
and further performance of the said agreement, and in con- holds, 
sideration of the said sum of 1 090Z. so paid as aforesaid, and 
in consideration of 10«. of lawful money aforesaid to the said 
^trustee] paid by the said [purchtuer]^ at or immediately before 
the sealing and delivery of these presents (the receipt whereof 
is hereby acknowledged), he the said [pii8tee\y at the request 
and by the direction of the said [vendor^ testified by his 
being a party to, and sealing and delivering these presents, 
HATH bargained, sold, and released, and by these presents 
DOTH bargain, sell, and release and the said [vendor] hath 
granted, bargained, sold, aliened, released, and confirmed, 
and by these presents doth grant, bargain, sell, alien, release, 
and confirm unto the said [purchaser^iyn his actual possession 
now being by virtue of a bargain and sale to him thereof 
made by die said [vendor]^ in consideration of 5«., by an In- 
denture bearing date the day next before the day of the date 
of these presents, for the term of one whole year, commencing 
from the day next before the day of the date of the said 
Indenture of bargain and sale, and by force of the statute 
made for transferring uses into possession), and his heirs; 
All [parceW]^ toffether with all and singular the appurtenances 
thereunto belonging ; And the reversion and reversions, re- 
mainder and remainders, yearly and other rents, issues, and 
profits thereof; And all the estate, right, title, property, claim, 
and demand whatsoever of him the said [vendor], or the said 
[trustee'], or either of them, of, in, to, from, or out of the same : 
To HAVE AND TO HOLD the Said piece or parcel of land, mes* To hold in fee. 
suage or tenement, hereditaments and premises unto the said 
[pitrchaser], his heirs and assigns, to the use of the said [pur^ 
cfuzser], his heirs and assigns for ever: And this Indenture 3rd witness: 

FURTHER WITNESSETH (c), that in pursuanCC, and further per- Tendor conveys 

^ ' r -^ r leaaeholdsfor 

lives to pur- 

(e) A lease is properly a conveyance of any lands or tenements, 
(utnally in oonnderation of rent or other annual recompence), made for 
Kfe, fbr years, or at will, bat always for a kis time than the lessor hath 
in the premiaes ; for if it he for the whole interest, it ia more properly 
an assignment than a lease. The naaal words of operation in it are, — 
" demiae, grant, and to farm let : dmtiei, concafH, H ad firmam tra^ 
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formance of the said agreement, and in consideration of the 
said sum of 1090/. so paid as herein-before is mentioned. He 



didi,' By this conveyance an estate for life^ for years^ or at will^ may 
bs created^ either in corporeal or incorporeal hereditaments; though 
livery of seisin is indeed incident and necessary to one species of leases^ 
ffiz.f leases for life of corporeal hereditaments ; but to no other. (Bl. 
Com. b. ii. c 20.) 

An estate pour autre vie is an estate of freehold^ though it is the 
lowest or the least estate of freehold which the law acknowledges^ and 
being an estate of freehold^ must be created^ if intended to be creat^ out 
of an estate in possession, by some mode of conveyance which will 
pass the freehold in possession ; but if intended to be created out of an 
estate in remainder or reversion^ it may be created like any other interest 
by grant only. 

An estate pour autre vie may be conveyed during the lives of the 
cellea que vies, or parties for whose lives the lands or tenements are hdd^ 
by the common mode of conveying freeholds. (Bl. Com. b. ii. Co. 
Litt. 41. b. &C. &c. 

But though this is an estate of freehold, it may be limited to a man^ 
his executors and administrators, as well as it can be to his heirs : for 
the heirs, or the executors and administrators, take as special occupants. 
(Carth. 576.; and see Butler's note to Co. Litt. 379* b. note 1.) In the 
Introduction, sect 2. Dower, the limitation to the trustee is recommended 
to be to him, his executors and administrators^ during the life of the 
husband : this was done in order that the trustee's representative might 
take as special occupant, so that in case of his death the possibility of the 
estate falling into the possession of an infant heir might be averted. 
Prudence suggested this, although it has been almost universally neglected 
in practice ; and the limitation has been to the trustee and his heirs in the 
manner followed in the limitations to bar dower in the preceding forms. 

Respecting the title by occupancy Mr. Justice Blackstone (b. 2. c. 6.) 
observes, that it is the taking possession of those things which before 
belong to nobody. The right of occupancy of real property is confined 
by the laws of England within a very narrow compass ; and was extended 
only in a single instance ; namely, where a man was tenant pour autre 
vie, or had an estate granted to himself only (without mentioning his 
heirs), and died during the life of the cestui que vie, or him by whose 
life it was holden ; in this case, he that could first enter upon the land 
might lawfully retain the possession so long as cestui que vie lived, by 
right of occupancy. (Id. ib. Co. Litt. 41.) 

This occupancy was reduced by statute 29 C, 2. c, S,, which enacted 
that where there was no special occupant in whom the estate might vest, 
the tenant pour autre vie might devise it by will, or it should go to the 
executors or administrators. There was another statute, namely, 146.2. 
0. 20., materially affecting the title by occupancy, which, together with 
the recent statute of wills, 1 Vict c, 26., will be noticed in the proper 
place hereafter. 

Where, however, an estate is granted to a man and bis heirs during 
the lives of A., B., and C, and he dies, his heir takes by special occu- 
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the said [vendor'] hath granted, bargained, sold, aliened, 
released, and confirmed, and by these presents doth grant, 



pancy ; he is held to succeed to his ancestor's estate^ Dot by descent^ for 
then he must take an estate of inheritance^ but as an occupant specially 
marked out and appointed by the original grant. (2 Salk. 464. Carth. 
376. Bl. Com, b. ii. c. l6.) 

Upon the subject of leaseholds for lives Mr. Preston observes (Con. 
veyancing^ voL ii. pp. 1 47) 156, 1 57-)> " ^n ^ ^^^ ^^^ ^^^f '^ it goes to 
the seisin as well as to the possession^ livery must be made as on a feoff- 
ment^ unless it be of a reversion^ or remainder^ or a thing lying in grants 
or unless it be created under a power^ or by a lease and release^ which 
are equivalent to a livery. As a lease for life unlimited by a term is a 
freehold interest, it should commence and vest immediately^ and not in 
futuro ; but if livery of seisin be made after the time it is expressed to 
commence^ or if the lease may operate as a bargain and sale^ it will be 
supported. Lands demised or granted to a man generally^ without de- 
noting the quantity of estate intended to be given^ and livery be made 
upon it, sudi demise or grant to another generally by tenant in fee shall 
be an estate to the luwe for his own life, for his life is greater in con- 
sideration of law than another's life ; and therefore^ if he lease to him in 
remainder or reversion^ for his life^ he shaU have it after the death of 
the lessee, for it was not a surrender ; but if it be by tenant in tail, it 
shall be for the life of the lessor, for that is all he can lawfully grant, 
unless he lease according to the stat. 32 Hen. 8. c. 28. (Com. Dig. tit. 
Estates (E. 1.) Co. Litt. 412.) So a demise to another for a time in- 
determinate passes for life if livery be made. {IbidJ) Estates for life 
granted absolutdy, will^ generally speakings endure as long as the life for 
which they were granted. (Com. 121.) But there are some estates for 
life which may determine upon future contingencies, before the life for 
which they are granted expires ; as where a lease is to a man quamdiu 
ee bene geseerit; to a woman, durante viduitate, or dum sola ; to husband 
and wife during coverture ; to A., as long as he inhabits or pays such 
rent, or till he be preferred to such a benefice^ or till out of the profits 
he has paid 100/. or other sum. In these and such like cases^ the du- 
ration of the estate depends merely upon the condition. (Com. Dig. 
^\^ Estates (E. 1.) Co. Litt. 412.)" 

In the precedent in the text the leaseholds for lives are conveyed 
according to the authorities^ cited above, by lease and release. With 
regard^ however^ to the leaseholds determinable on lives^ they, of course, 
not being of a freehold interest, are conveyed by assignment. 

The following summary, extracted principally from Bacon's Abridg- 
ment, tit Lease, may be found useful in this place. The usual limitation 
in leases for the life of the longest liver of any number of lives is^ '' if 
A., B.^ and C, or any or either of them, shall so long live." If it be 
determinable when the first of any one of the lives named shall die^ the 
condition is usually expressed, '' if A., B., and C. shall jointly so long 
live.'' So where a lease was made for forty years to two persons, if 
they lived so long, or to A. for forty years if he and B. should so long 
live, or the lessor and lessee, or the lessor and J. S. should so long live ; 

VOL. I. H 
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bargain, sell, alien, release, and confirm unto the said \mar^ 
€haseT\ (in his actual possession now being by virtue of the 
said Indenture of bargain and sale herein-before referred to, 
and by force of the statute made for transferring uses into 
Reference to the possession), and his heirs, All \paTceh in demise cmd feoff- 
same lease for a ^^^^^ ^^ live8\ Together with all and singular the appur- 
tenances thereunto belonging ; And the reversion and rever- 
sions, remainder and remainders, yearly and other rents, 
issues^ and profits thereof; And all the estate, right, title, 
property, ckdm, and demand whatsoever, of him the said 
To hold during [vendor] of, in, to, from, or out of the same, To have and 
three Uvea. tq HOLD the said pieces or parcels of land or garden ground, 

&c* unto the said [jmrchaser'i, his heirs and assigns. To the use 
of the said [jmrchaser]^ his heirs and assigns, for and during 

the natural lives and life of the said , , and 9 

Subject to rent, and of the survivors and survivor of them, Subject nevertheless 
**^ to the payment of the rent, and to the observance and per- 

formance of the covenants, provisoes, agreements, and de- 
clarations in the said herein-before recited indenture of demise 
and feoffment reserved and contained, and which henceforth 
on the tenant or lessee's part are or ought to be paid, ob- 
4th vitnesa: Served, performed, fiilfilled, and kept : And this Indenture 
vendor cove- FURTHER WITNESSETH, that in pursuaucc and further per- 
der copyholds. * formance of the said agreement, and in consideration of the 

9aid sum of I090Z., so paid as herein-before is mentioned, 
He the said [vendor] doth hereby, for himself, his heirs, 
executors, and administrators, covenant, promise, and agree 
with and to the said [purchaser], his heirs and assigns, that 

in all these cases the death of either of them determines the lease^ because 
their lives are the coUateral measure and limitation of the continuance of 
the term^ or rather the condition whereon the estate depends ; and by 
the death of one of them the condition is as much broken as if both 
were dead ; since^ with regard to the condition, both made but one person^ 
and they cannot now both so long live, one being dead already; and the 
condition^ being entire^ cannot be severed or divided, so as when part of 
it is broken and gone the estate should still subsist^ and hang upon the 
other part thereof : and therefore this differs from a lease to two persons 
for their lives j for this gives an estate to both for their lives^ and both 
have an estate of freehold therein in their own right ; and, consequently^ 
this cannot determine by the death of one of them, for then the other 
could not be said to have an estate for his Hfe^ as the lessor at first 
gave it. 
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be the said [vender] or his heirs shall and will, at the costs 
and charges of the said [purchaser^ his heirs or assigns, at or 
before the next Court Baron or Customary Court to be holden 

for the said manor of , surrender or cause or procure to 

be surrendered into the hands of the lord or lady of the said 
manor, by the rod, according to the custom of the said manor, 
All that, &c. [copyhold parcels]^ To the use of the said [pur* 
chaser']^ his heirs and assigns, to be holden of the lord or 
lady of the said manor, according to the custom of the said 
manor, by the rents and services therefore due and of right 
accustomed, and shall and will cause and procure the said 
Ipurchager"], his heirs and assigns, so be admitted as tenant 
thereto accordingly : And this Indenture also witnesseth, 5th witness: 
that in pursuance and further performance of the said agree- Tu^^J^iJ^'SIS 
roent, and in consideration of the said sum of 1090/., so paid as for 99 yean, 
aforesaid, He the said [vendor] hath bargained, sold, assigned, 
transferred, and set over, and by these presents doth bargain, 
sell, assign, transfer, and set over unto the said [pnrchaeer]^ 
All and every the aforesaid pieces or parcels of ground, mes- 
suage or tenement, and premises, which in and by the herein- 
before recited Indenture of lease of the ■ day of ■ 
[lease for 99 years^ determinable on lives]^ were demised, or men- 
tioned and intended so to be. And all the estate^ right, title, 
interest, term or terms of years now to come and unexpired, 
properly, claim, and demand whatsoever of him the said 
[vendor], of, in, to, from, or out of the same. To have and to 
hold the said pieces or parcels of land, messuage, or tenement^ 
comprised in the said last-mentioned Indenture of lease, with 
the appurtenances thereunto belonging, unto the said [pur- 
diaser], his executors, administrators, and assigns, henceforth 
for and during all the residue and remainder now to come 

and unexpired of the said term of 99 years, if the said , 

9 and , or the survivors or survivor of them, shall so 

long live, Svhject nevertheless to the payment of the rent, and Subject to rent, 
to the observance and performance of the covenants, pro- 
visos, and agreements in and by the said last-mentioned 
Indenture of lease reserved and contained, and on the tenant 
or lessee's part to be paid, observed, performed, fulfilled, and 
kept: And the said [trustee], for himself, his heirs, exe- Trustee cove- 
cutors, and administrators, doth covenant and declare witb rnoimbrancw, 

H 2 
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and to the said {jmrchaser\ his heirs and assigns, by these 
presents, that he the said [trustee] hath not at any time here- 
tofore made, done, committed, or executed, or knowingly or 
willingly permitted or suffered, or been party or privy to any 
act, deed, matter, or thing whatsoever, whereby or by reason 
or means whereof the said piece or parcel of land, messuage, 
or tenement, and other hereditaments herein-before appointed 
and released, or expressed and intended so to be, or any of them, 
or any part thereof, ai*e, is, can, shall, or may be impeached, 
charged, affected, or incu mbered in title, estate, or otherwise how- 
Vendor cove, soever : And the said [vendor], for himself, his heirs, executors, 
ITiiot^extin-''*' *^^ administrators, doth covenant, promise, and agree with and 
guished. to the said [purchaser], his heirs and assigns, by these presents, 

in manner following ; (that is to say), that for and notwith- 
standing any act, deed, matter, or thing whatsoever by him 
the said [vendor] made^ done, committed, or executed, or 
knowingly or willingly suffered to the contrary, the power or 
authority herein-before exercised by the said [vendor], or in- 
tended so to be, is well and effectually created by the herein- 
before in part recited Indenture of release, of the day 

of , and the same, at the time of the sealing and delivery 

of these presents, is in full force, and in nowise suspended, 
And that heand extinguished, or become void ; And that for and notwithstand- 

ffomilri ^hTto ^"K ^"y ^^^^ *^^ deed, matter, or thing whatsoever as afore- 
appoint and said, the said [vendor] and [trustee] respectively now have 
convey respec- g^^j right, full power, and lawful and absolute authority to 

direct, limit, and appoint, and grant, release, and confirm the 
piece or parcel of land, messuage or tenement, and other 
hereditaments herein-before appointed and released, or ex- 
pressed and intended so to be. To the use of the said [pur- 
Title to copy- chaser], his heirs and assigns, in the manner aforesaid : And 

that for and notwithstanding any such act, deed, matter, or 
thing whatsoever as aforesaid, he the said [t)€ndor], at the 
time of the sealing and delivery of these presents, is lawfully, 
rightfully, and absolutely seised of and in, or well and suffi- 
ciently entitled to the said customary or copyhold pieces or 
parcels of land, messuages, and other hereditaments hereby 
covenanted to be surrendered as aforesaid, and every part 
thereof, with their appurtenances, for a good, sure, perfect, 
absolute, and undefeasible estate of inheritance to him and 
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his heirs, according to the custom of the said manor of , 



without any manner of condition, use, trust, equity of re- 
demption, or other restraint, cause, matter, or thing whatso* 
ever, to alter, charge, defeat, incumber, revoke, or make void 
the same ; And that for and notwithstanding any such act, Good right to 
deed, matter, or thing whatsoever as aforesaid, the said herein- holdsfor Uws. 
before recited Indenture of demise and feoffment, of the 

day of i and the said herein-before recited Indenture 

of demise of the day of , are respectively, at the And that leases 

time of the sealing and delivery of these presents, i^ood and *'* 8*^' "*** 

® , , •' *• ^ o ^ same are not 

effectual leases and demises in the law, of and for the said forfeited, &c 
hereditaments and premises therein respectively comprised, 
and that the same respectively, and the term of ninety-nine 
years determinable as aforesaid, are not nor is forfeited, ex- 
tinguished, surrendered, extinguished, determined, or other- 
wise become void or voidable; And that for and notwith- Good right to 
standing any act, deed, matter, or thing whatsoever as afore- ^"'*y- 
said, he the said [vendor] now hath in himself good right, full 
power, and lawful and absolute authority to grant, bargain, 
sell, release, and convey the said messuage and other here- 
ditaments hereby granted and released and conveyed, or ex- 
pressed and intended so to be, with the appurtenances there- 
unto belonging, unto and to the use of the said [purchaser}, 
his heirs and assigns, in manner aforesaid, and to surrender And to surren- 
the copyhold hereditaments herein-before mentioned and der copyholds, 
covenanted to be surrendered, with their appurtenances, to the 
use of the said [purchaser^ his heirs and assigns, and to assign And to assign 
the said leasehold piece or parcels of land, messuages or leaseholds, 
tenements, and premises unto the said [purduiser'], his ex-> 
ecutors, administrators, and assigns, for all the residue and 
remainder of the said term of ninety-nine years determinable 
as aforesaid, according to the true intent and meaning of these 
presents ; And that it shall and may be lawful to and for the said For quiet en joy- 
[purchaser], his heirs, executors, administrators, and assigns ^^*m^^ 
respectively, from time to time and at all times hereafter, holds, and 
peaceably and quietly to enter into and upon, and to have, 
hold, occupy, possess, and enjoy the said several freehold and 
copyhold and leasehold messuages, and other hereditaments^ 
by these presents respectively appointed and released, cove- 
nanted to be surrendered and assigned respectively, or 

h3 
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expressed and intended so to be, with their respective appur- 
tenancesy and to have, receive, and take the rents, issues, and 
profits thereof respectively, and of every part thereof, to and 
for his and their own use and benefit respectively,' without 
the lawful let, suit, trouble, denial, interruption, claim, or de- 
mand whatsoever, of or by him the said {vendor^ or his heii*s, 
executors, or administrators, or of or by any other person or 
persons lawfully or equitably claiming or to claim by, from, 
Freeftom in- or under or in trust for him, them, or any of them ; And that 
cumbrances. j-j.^^ ^^^ clear, and fireely and clearly and absolutely acquitted, 

exonerated, released, and for ever discharged, or otherwise by 
said [v€ndor\ his heirs, executors, or administrators, well and 
sufficiently saved, defended, kept harmless, and indemnified 
of, from, and against all and all manner of former and other 
gifts, grants, bargains, sales, jointures, dowers, right and 
title of dower, surrenders, assignments, uses, trusts, entails, 
wills, statutes merchant or of the staple, recognizances, judg- 
ments, executions, rents, arrears of rent, annuities, legacies, 
sums of money, yearly payments, forfeitures, re-entries, cause 
and causes of forfeiture and re-enti*y, debts of record, debts 
due to the Queen's Majesty, and of, from, and against all 
other estates, titles, troubles, charges, debts, and incumbrances 
whatsoever, either already had, made, or executed by the 
said {jdendot\y or his heirs, executors, or administrators respec- 
tively, or by any person or persons lawfully or equitably 
claiming or to claim by, from, or under or in trust for him. 
And for ftirther them, or any of them : AKn further that he the said [vemfor], 
ft^b^kS copy* *"^ ^^* heirs, executors, and administrators, and all and every 
holds and leaM- Other person or persons having or claiming, or who shall or 
^^ *■ may have or claim, any estate, right, title, and inheritance. 

Use, trust, property, claim, or demand whatsoever, either at 
law or in equity, of, in, to, or out of the said freehold, copy- 
hold, and leasehold messuages and other hereditaments, 
hereby appointed, granted, released, covenanted to be sur- 
rendered, and assigned respectively, or expressed and in- 
tended so to be, or any of them, or any part thereof, by, from, 
or under or in trust for him the said [vendor], or his heirs, 
executors, or administrators, shall and will, from time to time 
and at all times hereafter, upon every reasonable request to 
be made for that purpose, by and with and at the proper 
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costs and charges in the law of the said [^purchaser^ his heirs, 
executors, administrators, or assigns, make, do, acknowledge, 
and execute, or cause and procure to be made, done, acknow- 
ledged, and executed, all and every such further and other 
lawful and reasonable act and acts, deed and deeds, thing and 
things, devices, conveyances, and assurances, and surrenders, 
and assignments in the law whatsoever, for the further, 
better, more perfecdy and absolutely appointing, granting, 
conveying, surrendering, assigning, and assuring of the said 
freehold, copyhold, and leasehold messuages and other here- 
ditaments hereby appointed, granted, released, covenanted 
to be surrendered, and assigned respectively, or expressed and 
intended so to be respectively, and every part thereof re^c- 
tively, with their respective appurtenances, unto the said 
[^purchaser], his heirs, executors, administrators, and assigns, 
and every of them, and every part thereof respectively, with 
their and every of their respective appurtenances, in manner 
aforesaid, as by the said [/nfrcAo^er], his heirs, executors, ad- 
ministrators, or assigns, or his or their counsel in the law, 
shall be reasonably devised or advised and required. In 

WITNESS, &c. 
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XL 

Conveyance BY Lease and Release {a) of the Equity of 
Redemption of Fee-simpk LcaidSi {peart of which were 

formerly Copyhold,) to Uses to bar Dower: Covenant to 
surrender Copyhold Lands : caid Assignment of Leaseholds 

for 999 Years, Leaseholds for Years determinable on 
Lives, and Leaseholds for Years determinable on Lives 
and subfect to a former Lease for Years similarly deter- 
minable : Covenant for Payment of the Money due on 
the Mortgage, and Covenants for the Title. 

THIS INDENTURE, made the day of , 1838, 

IVuties. Between [vendor'} of &c, of the first part, [trustee for 

(a) The following note is extracted from Watkins's Principles of 
Convejancing, ch. 19>> which will explain the reason for this mode of 
conveyance being used for an equity of redemption : — '' If a person con- 
vey lands to another on condition, as a security for money, and the con- 
dition be broken^ he may^ under certain drcumstanoes^ redeem the 
premises ; and this privilege is denominated his equity of redemption, 

''Such equity of redemption may be released to the mortgagee. Some- 
times, indeed, the conveyance called a lease and release is adopted for 
the transfer of such interest ; but then the latter species of conveyance 
does not operate as a lease and release with respect to the equity, as a 
person cannot be seised of an equity to an use ; and, consequently, as no 
use arises by the bargain and sale, the release can only operate, with 
respect to the equity, as a mere or proper release ; just as it would 
have done without such a bargain and sale, or lease for a year. 

''The conveyance by lease and release is^ therefore, adopted for caution 
only ; as, in case there be an equity only in the person intending to 
convey, such release will operate as a common release, and so pass it t^ 
the mortgagee, notwithstanding the bargain and sale; and in case there 
be any legal freehold interest or estate left in the mortgagor, by reason 
of any default in the mortgage deeds, then the bargain and sale will 
operate on such legal interest or estate, and, with the release, pass that 
also. 

" In like manner as a court of equity considers a mortgage, though in 
fee, merely as a security for money till the time of redemption be passed, 
the mortgagor frequently disposes of his own equity, or right of redemp. 
tion, to a stranger. This can properly be only by way of assignment, 
grant, or devise ; for he eannot pass it by feoffment, bargain and salCf 
nor, consequently, by lease and release, as the seisin or legal estate is in 
ihe mortgagee ; though the lease and release are oftoi adopted, for the 
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vendorly of &a, of the second part, {purchaser}^ of fcc, 
of the third part^ and [tnutee to bar dower]^ of &c^ of the 
fourth part: Whereas by Indentures of lease and release, R«eitiaofa 

bearing date respectively the day of y 1790, the S^^JrtrfSbe** 

release being made or expressed to be made between the said fretbdds after 
[vendor] of the first part, the said {trustee] of the second part, y^dw to 
Sarah , now the wife of the said [vendor] (then Sarah ^^ * C. D., 

, spinster), of the third part, and A.. B., C. D., and E. F., fy, io,oooL, 

therein respectively described, of the fourth part ; after re- *^^^ 
citing in the release that a marriage had been agreed upon 

between the said [vendor] and Sarah j and reciting that 

upon the treaty for the said intended marriage it was (amongst 
other things) agreed between the said [vendor] and Sarah' , 
that certain Bank Long Annuities, then standing in the name of 

f in the books of the Governor and Company of the Bank 

of England, should be transferred to and become the absolute 
proper^ of the said [vendor], on the solemnization of the said 
then intended marriage, and that in lieu and consideration 
thereof, and of the said then intended marriage, the said [vendor^ 
should settle and secure the sum of 10,000Z. to be paid to the 
said A. B., C. D., and E. F., their executors, administrators, 
and assigns, upon such trusts, and for such purposes, and with 
such powers and provisoes, as by a certain Indenture of three 
parts therein referred to, and therein mentioned to or in- 
tended to bear date on the day of the date of the said Inden- 
ture now in recital, were intended to be and should accord- 
ingly be expressed. It is by the said Indenture of release 
witnessed, that in consideration of the said then intended mar- 
riage, and of the fortune of the said Sarah , and in part 

performance of the said agreement, and for a nominal consi- 
deration of ten shillings, the said [vendor] (with the privity 
and consent of the said Sarah , testified as therein men- 

tioned), did bargain, sell, release, and confirm unto the said 
A. B^ CD., and E. F., their heirs and assigns (amongst other 

reason before noticed^ with respect to the oonveyance of such an equity 
to the mortgagee in possession." 

The conveyance by lease and release of an equity of redemption is the 
mode now almost universally adopted. A form^ however^ of a release of 
an equity of redemption to a mortgagee, and a grant of such equity to a 
stnmgor^ will be found in a subsequentpart of ti^s volume. 
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hereditaments) 9 the several messuages or tenements, and other 
hereditaments therein and herein-after particularly mentioned 
(being part of the freehold hereditaments intended to be herein- 
after released), with their appurtenances, to hold the same 
unto the said A. B., C. D., and E. F,, their heirs and assigns, 
to the use of the said [vendor^ his heirs and assigns, until the 
said then intended marriage should be solemnized ; and after 
the solemnization thereof, To the use of the said A. B., C. D., 
and £. F., their heirs and assigns ; subject nevertheless to a 
proviso or condition in the said Indenture of release con- 
tained for redemption of the same premises, on payment by 
the said [vendor^ his heirs, executors, administrators, or as- 
signs, to the said A. B., C. D., and £. F., their executors, ad-? 
ministrators, or assigns, of the sum of 10,000^, with interest 
for the same after the rate, within the time, of in the manner 
therein mentioned, and appointed for the payment thereof res- 
That by inden- pectively. Ano WHEREAS {b) by Indenture of lease and release 

tures of lease 

(6) It will be obaerred that part of the freehold lands conveyed by the 
above precedent were formerly of copyhold tenure^ and so continued up 
to the execution of the instrument. It is recited^ in the recital of the 
conveyance (1800), from the lord of the manor to the trustee for the 
vendor^ that the vendor claimed to hold the land by copy of court roU^ 
and then by that conveyance of 1800 the lord conveys to the trustee the 
reversion after the determination of the copy, thus keeping the copyhold 
and freehold interests distinct^ for in such case the conveyance will not 
operate as an enfranchisement, nor as an extinguishment of the copyhold 
tenure. 

Enfranchisement is the changing of the tenure from base to free ; 
and IS effected by the lord's conveying to the tenant the freehold of the 
particular and specific premises which were held by copy ; or by re- 
leasing to the tenant his seignorial rights ; or^ if the lord convey the 
freehold to a stranger^ and the stranger convey to the copyholder^ the 
base tenure will be destroyed. (Watkins on Copyholds^ voL i. di. 10.) 
The conveyance of 1800^ above recited, therefore^ not being dtiier a 
conveyance of the freehold from the lord to the tenant, or a conveyance 
of the freehold to the tenant from a party to whom the freehold had 
been conveyed by the lord, the copyhold tenure of the land remained 
unaffected, although the conveyance was made to the trustee in trust for 
the copyholder, the vendor, (/rf. t6.) 

Extinguishment occurs when a freehold and a copyhold interest in 
the same premises unite in the same person, and in the same right 
{id, ch. QJ) iw that no extinguishment took place by the deed of 1800, 
because the freehold and copyhold interest did not unite in the same 
person, for the vendor had the copyhold interest, and his trustee had the 
freehold interest. 
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bearing date respectively the and days of » 1800, and release the 

and made or expressed to be made between Thomas Stilesj ^anor of* 
(therein mentioned to be lord of the manor of Blackacre) of the Blackacre 
first part, the said Itrustee] of the second part, and the said Iven- ^« the*re- 
dar] of the third part, reciting in the release that the said version of ^- 
[vejidar] claimed to hold for his own life and the lives of land, part of the 

, , and , by virtue of a copy of court roll "™^'' """^j** 

of the said manor of Blachacre^ bearmg date the — — court roll, by 

day of J 1780, All that the cottage and piece of land ^"d*!^^^ 

called Home Close (except nevertheless unto the lord of closes for three 
the said manor, his heirs and assigns, a right to inclose t^foryen-^^ 
so much ground out of the common belonging to the said don> his heirs 
manor as he or they should think proper, to and for (isoo). 
his and their own proper use and benefit), under the rents, 
heriots, and services therein mentioned or referred to ; and 
also reciting that the said cottage had been some time since 
taken down, and that the site thereof, and also the said 
several closes and premises, had been by the said [vendor'] laid 
open and made part of his garden, plantation, and pleasure 

g]X>und at r-, It was witnessed that, in consideration of the 

sum of 1007., to the said Thomas Stiles paid by the said [o^n- 
dor], and for a nominal consideration of 10«., the said Thomas 
Stiles, at the request and by the direction and appointment of 
the said [vendor'} (testified as therein mentioned), did grant, 
release, and confirm unto the said [tfHstee} and his heirs, AU 
the reversion and remainder expectant upon the determina- 
tion of the said therein and herein-before in part recited 

Upon the execution^ however, of the inptrument of which the above 
precedent is a transcript^ the copyhold tenure of the land to which the 
vendor was admitted in^ and the freehold of which was conveyed by the 
deed of 1800^ became extinct. ^' By the conveyance of the freehold^ the 
premises were severed from the manor, and^ by consequence^ must be 
held of the lord above. Should the grantee convey the freehold over to 
the c^pyholder^ the copyhold tenure would be extinct^ as its existence 
would be incompatible with the freehold interest Both tenures could 
not subsist together^ and by consequence^ the less worthy would merge ; 
the base would be absorbed in the free." (Id, ch« 10.) Thus the pur- 
chaser became entitled to hold the lands^ not of the lord^ for by his con- 
veyance of 1800 he had severed the hind from the manor, but of the 
superior lord ; and as the lord of the manor held the premises by frank 
tenure, the purchaser must upon the execution of the conveyance to him 
hold by frank tenure also* 
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copy of court roll, of and in the said therein-before mentioned 
site, doses, plots, pieces or parcels of land, hereditaments 
and premises, with their appurtenances, and the rents, heriots, 
issues, profits and services, and every part and parcel thereof. 
To HOLD the same unto and to the use of the said Itrttstee^^ 
and his heirs for ever. In trust for the said [vendor], party 
hereto, his heirs and assigns for ever, and to be from time to 
time conveyed and disposed of as he or they should direct or 
Admittance of appoint : And WHEREAS at a Court Baron, held in and for 

▼cndor to copy- 

holds lor liret the manor of Blackacre, &c« aforesaid, on or about the 

0^^)' day of y 1801, the said [vendor] was admitted, taking the 

same from the lord of the manor, to All that, &c« Longlands 
Mead, except always unto the lord of the said manor, &c« 
[same as exception in last recital]. To hold the same, with the 
appurtenances, unto the said [vendor], for and during the lives 

of ■ , ^,and i and the life of the longest liver of them, 

at the will of the lord, according to the custom of the said manor, 

under and subject to the rents, heriots, works, burthens, customs, 

suits, and services for the same due, and of right accustomed 

liMMoTUuidat to be paid and done : And whereas by an Indenture bear- 

foT 999 ^wnV i^g ^te on or about the day of , 1690, and made 

(1690). or expressed to be made between , of the one part, and 

^, therein respectively described, of the other part, for the 

considerations therein mentioned, the said did demise, 

grant, and to farm let unto the said , All that, &c., situate 

in Ff/field, &c. To hold the same unto the said , his 

executors, administrators, and assigns, from the date thereof 

for the term of 999 years, under the yearly rent of one penny. 

By divers as- payable at Michaelmas, if demanded : And whereas under 

signmcnts, and or by virtue of Several mesne assignments and acts in the law, 

^., same vested ^nd ultimately by a codicil to the last will and testament of 

in vendor — — , late of , in the county of , esquire, deceased, 

and which codicil bears date the day of , 1802, the 

premises comprised in the herein-before in part recited In- 
denture of lease or demise became vested in the said [vendor], 
for all the residue then to come of the said term of 999 years : 
liMse of copy. And WHEREAS by an Indenture of lease bearingdate on orabout 

miiwre to ^^^ ^*y ^^ » 1®^^> *"^ ™*^® ^^ expressed to be made 

vendor for 99 between the said Thomas Stiles of the one part, and the said 

^S^leon'three [^^^'wfor] of the Other part, for the considerations therein men- 
lives (isos). 
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tioned, the said Thomas Stiles did demise and grant unto the said 
[vendor^. All that tenement, &c., within the manor of Whiteacrej 
&C. (called Far Chse^) except mines, &c .&c., trees, &c«, with 
liberty of ingress, &c., and liberty to sport, &c., and also ex- 
cept a right to set apart and take out of the commons, &c«, 
[same as two former exceptions^'] To hold the same unto the said 
[vendor'] from the day of the date thereof, during the term of 99 

years, if y , and , or either of them, should 

so long live, at and under and subject to the yearly rents, 
heriots, suits, services, covenants, and agreements in the said 
Indenture now in recital reserved and contained, on the part 
of the tenant or lessee to be paid, rendered, observed, and 
performed : And whereas by an Indenture of lease, bearing Lease of copy- 

date the day of ^ 1804, and made or expressed to be ^*^^y "^ 

made between the said Thomas Stiles of the one part, and the nor of White- 
said [vendor] of the other part, for the considerations therein ^^^^^, 
mentioned, the said Thomas Stiles did demise and grant unto minable 09 
the said [vendor] All that, &c., part of the said manor of je^to IkmAh- 

WhiteacrSf then in the tenure of , as thereafter men* aating lease for 

tioned, with the rights, member and appurtenances, except Sbleon one life^ 

[same exceptions as in last lease], and except [same exceptions (1^04). 

of enclosing any part of waste]. To hold the same unto the 

said [vendor], his executors, administrators, and assigns (from 

and immediately after the expiration of the estate and interest 

of the said — < of and in the said premises, and which he 

claimed to hold by virtue of an Indenture of lease, bearing 

date on or about the day of , 1798, for a term of 

years which was then determinable on the death of 6. J«), for 

the term of 99 years thence next ensuing, if the said [vendor], 

or either of them, should so long live, at and under the rents, 

&c. : And whereas the said sum of 10,000^ continues due Mortgage mo. 

and owing on the security of the herein-before in part recited J^^"^-d!***"* 

Indenture of mortgage, of the day of , 1790, but all 

interest for the same hath been duly paid or satisfied up to 
the day of the date of these presents : And whereas the Contract for 
said [purchaser] hath contracted and agreed with the said P""*"®* 
[vendor] for the absolute purchase of the freehold messuage 
or tenement, and other hereditaments herein-after particu- 
larly mentioned, and intended to be hereby released, with their 
appurtenances (subject as to such of the premises as are com- 
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prised in the said Indentures of the and day of y 

1790, to the herein-before in part recited mortgage,) and also of 
the aforesaid copyhold or customary hereditaments, and of the 
aforesaid leasehold lands and tenements, for all the estate and 
interest of the said \})endor\ therein respectively, free from all 
incumbrances (except as herein-after is mentioned), at or for 
the price or sum of 2,000^, and upon the treaty for the said 
purchase it was agreed that the said [purcfiaser] should enter 
Apportionment into the Covenant herein-after contained: And whereas 
ney!*'*^ ™°" Upon the treaty for the said purchase it was also agreed that 

the sum of ■ should be considered and taken as the pur- 
chase money for the said freehold and leasehold heredita- 
ments, and the sum of should be considered and taken 

as the purchase money for the said copyhold or customary here- 
let witness: ditaments ; Now this Indenture wxtnesseth, that in pursu- 
convey free^*^ ance and part performance of the said agreement, and for and 
holds. in consideration of the sum of 2,000Z. of lawful money of the 

United Kingdom of Great Britain and Ireland^ at or immedi- 
ately before the sealing and delivery of these presents to the said 
[vendor] in hand paid by the said [jmrchaser^^ the receipt of 
which said sum of 2000J. he the said [veridor] doth hereby 
acknowledge, and of and from the same, and every part 
thereof, doth hereby acquit, release, and discharge the said 
purchaser^ his heirs, executors, administrators, and assigns, 
and every of them, for ever by these presents, and in con- 
sideration of the covenant herein*after entered into on the 
part of the said [jmrchaser'}, and also in consideration of the 
sum of 10«. of like lawful money to the said {jtmstee'] paid by 
the said [jmrchaser'] at the time aforesaid (the receipt whereof 
is hereby acknowledged). He the said [vendor] hath granted, 
bargained, sold, released, and confirmed, and by these pre- 
sents doth grant, bargain, sell, release, and confirm, and 
the said [trustee], as to such only of the hereditaments herein- 
after mentioned to be hereby released as are comprised in the 
herein-before in part recited Indentures of the — and " 

days of , 1800, and at the request and by the direction 

of the said [vendor] (testified by his being a party to and 
sealing and delivering these presents), hath bargained, sold, 
and released, and by these presents doth bargain, sell, and 
release unto the said [jmrcJiaser], in his actual possession now 
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being by virtue of a bargain and sale to him thereof made 
by the said [vendor] and the said \_trustee]y in consideration of 
5«. of lawful money aforesaid, by an Indenture bearing date 
the day next before the day of the date of these presents, 
for the term of one whole year, commencing from the day 
next before the day of the date of the said indenture of 
bargain and sale, and by force of the statute made for trans- 
ferring uses into possession, and to his heirs, AU that capi- 
tal messuage, &c., called (which capital messuage or 

tenement, hereditaments and premises, herein-before par- 
ticularly mentioned, are part of the hereditaments comprised 
in the said recited indentures of the ■ and days of—, 
1790) ; And also all those the said sites, closes, plots, pieces 
or parcels of land, hereditaments and premises, the reversion 
and remainder whereof was comprised in and conveyed or 
expressed to be conveyed by the said Indentmres of the ■ 
and— —days of— ^,1800, as herein-before is mentioned, 
Together with all and singular houses, outhouses, edifices, build- General words, 
ings, bams, stables, coach-houses, cottages, yards, gardens, 
orchards, backsides, tofts, lands, meadows, pastures, commons, 
common of pasture, common of turbary, mines, minerals, 
quarries, furzes, trees, woods, underwoods, coppices, and the 
ground and soil thereof, mounds, fences, hedges, ditches, ways, 
waters, watercourses, liberties, privileges, easements, profits, 
commodities, emoluments, hereditaments, and appurtenances 
whatsoever to the said capital messuage or mansion house, 
lands or tenements, belonging or in anywise appertaining, or 
with the same, or any of them respectively, now or at any 
time heretofore demised, leased, held, used, occupied, or en- 
joyed, or accepted, reputed, deemed, taken, or known as part, 
parcel, or member of them, or any part of them, or appur- 
tenant thereunto, with their and every of their appurte- 
nances. And the reversion and reversions, remainder and re- x„d ^^^ ^^^^^ 
mainders, yearly and other rents, issues, and profits of all ^ion, &c. 
and singular the said capital messuage or mansion house, 
lands, hereditaments and premises hereby granted and re- 
leased, and intended so to be ; And all the estate^ right, title, And all the es- 
interest, inheritance, reversion, use, trust, possession, pro- *^^^^ 
perty, claim, and demand whatsoever, both at law and in 
equity, of him the said [vendor], and of him the said [trtutee] 
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of, in, and to the same premises, and every part and parcel 
thereof; To have and to hold the said capital messuage or 
tenement, lands, hereditaments, and all and singular other 
the premises hereby granted and released, or expressed and 
intended so to be, with their and every of their appurte- 
nances (subject as to such of the premises as were com- 
prised in the said Indentures of the and days of 

, 1790, to the herein-before in part recited mortgage), 



unto the said [jpwrchasef\y his heirs and assigns for ever, To 
such tuesy upon such trusts, and to and for such intents and 
purposes, and with, under, and subject to such powers, pro- 
visoes, agreements, and declarations as the said [purchaser^ 
shall by any deed or deeds, writing or writings, with or 
without power of revocation and new appointment, to be by 
him sealed and delivered in the presence of and attested by 
two or more credible witnesses, from time to time direct, 
limit, or appoint ; and for default of and'until such direction, 
limitation, or appointment, and so far as no such direction, 
limitation, or appointment shall extend. To the use of the said 
[purchaser] and his assigns during his life, without impeach- 
ment of waste, and after the determination of that estate by 
forfeiture or otherwise in his life- time. To the use of the said 
[trustee to bar dower^j and his heirs, during the life of the said 
[purchaser^y In trust for him the said [purdiaser"] and his assigns 
during his life, and to prevent Margaret the wife of the said 
[purchaser] from being entitled to her dower out of or in the 
premises, or any part thereof; And after the determination 
of the estate so limited in use to the said [trustee to bar dower] 
and his heirs during the life of the said [purchaser] as afore- 
said, to the use of the said [purchaser], his heirs and assigns for 
even And the said [trustee for vendor] doth for himself, 
his heirs, executors, and administrators, covenant and de- 
clare with and to the said [purchaser], his heirs, appointees, 
and assigns, that he the said [truUee] hath not at any time 
heretofore made, done, committed, or executed, or knowingly 
or willingly permitted or been party or privy to any act, 
deed, matter, or thing whatsoever, whereby or by reason or 
means whereof the said hereditaments comprised in the said 

recited Indentures of the and days of , 1800, or any 

part thereof, are, is, can, shall, or may be impeached, chargedi 
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affected or incumbered in title, estate, or otherwise howso- 
ever. And in {c) consideration of the premises, the said [pur- Purchaser cove- 
diaser] doth hereby for himself, his heirs, executors, and ad- ^Jl^JlJ^o. 
ministrators, covenant, promise, and agree, with and to the pey «nd future 
said \vendor] his heirs, executors, administrators and assigns, "**'"'• 
that he said [purchaser] his heirs, executors, administrators 
or assigns, shall and will well and truly pay, or cause to be 
paid, unto the said C. D. (who hath survived the said A. B. and 
E. F. his CO* trustees), his executors, administrators or assigns, 
the aforesaid sum of 10,000/., and all interest henceforth to 
become due for the same as and when the same respectively 
shall be called in or become due or payable ; and of and from 
the same sum of 10,000/., and interest, and every part 
thereof respectively, and all actions, suits, causes of action 
or suit, costs, charges, damages, expenses, claims, and de- 
mands whatsoever, for, or on account, or in respect of the 
6ame, or any part thereof respectively, shall and will save, 
defend, keep harmless, and indemnify the said [vendor]^ his 
heirs, executors, administrators and assigns, and his and 
their estates and effects whatsoever and wheresoever, and 
particularly suob of the hereditaments comprised in the 

herein-before in part recited Indenture of the day of 

— 1790, as are not herein-before granted, and released, or 
expressed and intended so to be, and every of them and 
every part thereof respectively. And in pursuance and fur- Vendor «w«. 
ther performance of the said proposal and agreement, on the »an^*os""«* 



holds. 



^ (c) The covenant in the mortgage raised a personal contract between 
the mortgagor and mortgagee for payment of the money and interest, 
and this covenant creates a similar contract between the present pur- 
chaser and the original mortgagor. Of course this contract has no effect 
whatever as to varying the security of the lender, which security he 
holds by the mortgage deed, and embraces as well the property sold by 
this instrument in the text, as other property referred to in it This 
observation is made to guard against any misconception of the operation 
of these words of indemnity in the covenant, namdy, ''and particularly 
such of the hereditaments comprised in the herein-before in part recited 
Indenture of &c. 1799> &s are not herein-before granted and released" &c» 
Should the purchaser fail to pay the mortgage money and interest, 
all the premises comprised in the mortgage will be liable, and the vendor 
will be entitled to recover against Uie present purchaser under this 
covenant whatever he may pay in respect of the mortgage debt, interest^ 
and costs. 
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part of the said [vendor]^ and for the considerations aforesaid, 
the said [vendor] doth hereby for himself, his heirs, ex- 
ecutors, and administrators, covenant, promise, and agree 
with and to the said [jpurchcLser], his heirs and assigns, by 
these presents, that he the said [vendor] or his heirs, and all 
other necessary parties, shall and will at his and their proper 
costs and charges, at or before the next court to be holden 
in and for the manor of Black Acre aforesaid, surrender, or 
cause and procure to be surrendered, into the hands of the 
Lord or Lady of the said manor, by the rod, according to 
the custom of the said manor, All the said copyhold or 
customary tenement, lands, hereditaments and premises to 
which the said [vendor] was admitted at the said court holden 

in and for the said manor, on or about the said day of 

■ 1801, as herein-before is mentioned and recited, witli 



their appurtenances (except as in the said admission is ex- 
cepted), to the use of the said [jpurchaser] his heirs and assigns, 

to be holden for and during the lives of the said , 

and , at the will of the Lord or Lady of the said manor, 

according to the custom of the said manor, by the rents, 
heriots, works, burthens, customs, suits, and services there- 
fore due, and of right .accustomed. And this indenture 
further witnesseth (d), that in pursuance and further perform- 

(d) Although the subject matter of this part of the present precedent 
is not of the same nature as that comprised in No. x.^ it may be as well, 
before we proceed further with the work^ to recur to the subject of OC' 
cupancy and estates pour autre vie adverted in the notes to that form, at 
pages 9^ to 93* ante. 

Estates pour autre vie were not devisable by the Statutes of Wills, 
32 H, 8. c. 1., and 34 & S5 H. 8. c. 5. (for those statutes only ex- 
tended to estates in fee simple,) and such estates so continued until the 
Statute of Frauds, 29 C, 2. c. 3., by the twelfth section of which they 
were rendered devisable in the same manner as fee simple estates. 

Upon the death of a tenant pour autre vie, in the life time of the 
cestui que vie, supposing no party to have been named in the original 
grant to take upon the death of the tenant, the estate did not revert to the 
grantor, for his grant was absolute during the life of the cestui que vie : 
it did not escheat to the chief lord of the fee, for an escheat can only 
take place of the whole fee ; as there were no words of inheritance in 
the grant it could not go to the heir ; and theeistate being of a freehold 
nature, the personal representatives, namely the executors or admi- 
nistrators, could not be entitled ; and in this state of circumstances the 
title by occupancy arose as adverted to in the note at page Q6, ante. 
^ When, however, in the grant the ^' heirs " of the tenant were named 
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ance of the said Eigreement on the part of the said [vendor^ 
and for the considerations aforesaid, he the said [vendor] 



to take the estate in case of his death, during the life of the cestui que 
vie, the heir, as observed in the note last referred to, took as special oc. 
cupant. 

Notwithstanding that the Statute pf Frauds had allowed of the devise of 
estate poun autre vie in the same manner as freehold estates^ the words 
left room for doubt in one very important pointy namely, whether the 
residue of a 'testator*s estate would go to the grantor as a special occu- 
pant. The effect of the words of the statute is as follows ; ** that an 
estate pur autre vie should be devisable by will, executed in the presence 
of three or more witnesses ; and if no such devise was made, it should 
be chargeable in the hands of the heir, if it should come to him by 
special occupancy, as assets by descent : and in case there should be no 
special occupant, it should go to the executors or administrators of the 
party that had the estate thereof, by virtue of the grant, and should be 
assets in their hands/' 

These words, it will be observed, speak of the heir as special occupant, 
but merely speak of the executor or administrator in such characters re- 
spectively, and not as* special occupants; nor is any providon made, as before 
remarked, as to who should be owner of any surplus, supposing any to 
remain after the application of the estate as assets under the statute. 

The statute 14 G. 2. c. 20. was therefore passed to remedy this defect, 
and itenactSi, sect. 9* ''that such estates pur autre vie, in case there 
shall be no special occupant thereof, of which no devise shall have been 
made according to the said act for the prevention of Fraud and Per- 
juries, or so much thereof as shall not have been devised, shall go, be 
applied, and distributed in the same manner as the personal estate of the 
testator or intestate." 

Upon these statutes the learned Editors of Watkins's Conveyancing, 
(ch. 4.) Messrs Morley and Coote, have the following observations. 'K)n 
a consideration of the wording of these statutes, it seems clear, from the 
circumstance of the statute of Frauds using the words ' executors or ad. 
mlnistrators' in the declaration of the parties to whom the estates should 
go, in the event of there being no devise according to that statute, and 
no special accupant, and of the statute of the 14 of G. 2. providing, 
that in such event the surplus shall be distributed in the same manner 
as the personal estate of the ^ testator or intestate,' that both statutes 
contemplated the case of an intestacy of the leaseholds for lives, at the 
came time that there might be a valid disposition of the personal estate 
by will : but the latter statute omitted to provide in express terms for 
that event ; or, in other words, to state whether the surplus should in 
such case go according to the personal estate disposed of by the will, or 
as undisposed pf personal estate ; nor was provision made for the surplus 
which might be in the hands of an executor or administrator as special 
occupant. In the case of Ripley v. Waterworth, 7 Ves. Jun. 425., 18 
Ves. 273., both points were considered. Lands had been limited to a 
man, his executors, administrators, and assigns, pour autre vie : he died, 
having published his wiU, (not attested according to the statute of Frauds) 

I 2 
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HATH bargained, sold, assigned, transferred, and set over, 
and by these presents doth bargain, sell, assign, transfer, and 



and appointed an executor^ and made a residuary bequest of his personal 
estate. There were three distinct claimants^ the heir at law^ the re- 
siduary legatee^ and the next of kin ; and it should seem a claim was 
made on behalf of an administrator for his own benefit For the heir 
at law it was urged^ that it was real estate^ visi. a descendible freehold, 
that it would not pass by an unattested will, and an executor could not 
at common law take as special occupant ; and^ therefore, the heir at law 
was entitled. For the residuary legatees and next of kin it was urged 
that an executor might at common law take an estate pour autre vie, as 
special occupant ; and that even prior to the statute of Frauds, it was 
assets in his hands ; and that it would be strange if (the statute providing, 
where there is no special occupant, it shall go to the executor) it should 
not go to the executor^ where it is expressly given to him ; and that the 
executor would as special occupant tike it as personal estate^ chargeable 
with debts^ and subject to applipation as personal estate^ after debts paid. 
— The Lord Chancellor was of opinion, it could in no event go to the 
heir ; that it did not belong to the administrator ; and that, as between 
the next of kin and residuary legatee^ the executor was in equity a 
trustee for those to whom the testator had given the personal estate by a 
will sufficient to pass personal estate, and therefore he must be con- 
sidered as holding it for the residuary legatee. Lord Eldon compared 
the case with that of stocky which, by the several acts creating it^ is dis- 
posable by will attested by two witnesses : but which Lord Thurlow 
said^ if not so bequeathed, yet devolving upon the executor^ shoidd de- 
volve upon him in trust for those who are entided to the personal 
estate." 

Speaking upon the subject of the invalidity of a limitation at common 
law of an incorporeal hereditament to executors or administrators^ as 
special occupants, the same writers observe: ^' A question has been raised 
since the statutes whether, if a rent be limited to a man, his executors 
and administrators, pour autre vie, and the grantee die^ living the cestui 
que vie, and without having disposed of is in his lifetime, it is not de. 
termined, notwithstanding the statutes ; and we certainly think it would 
be difficult to contend, the executor or administrator could, since the 
statutes, be better enabled to take the rent as special occupants, named 
in the deed^ than before the statutes ; for the statutes can hardly be con- 
sidered as having the effect of enabling a grantor to create an estate of 
occupancy unknown at the common law. But then it is asked, why 
cannot the grantee devise it^ or the executor or administrator^ in case of 
intestacy, tftke it by force of the statutes } And to that it is objected^ 
the statutes were intended to apply to those estates only In which exe- 
cutors or administrators (if named), might take as special occupants 
at common law, and consequently not to incorporeal hereditaments. 
(2 Blackstone*s Com. 260.) To this latter objection is opposed the 
opinion of Lord Keeper Harcourt, as stated by Mr. Cox, in his nc 
(S Peere Wms. 265.) viz. ' that the statute is not only made to prevent 
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feet over unto the said Ipurchaser]^ his executors, administra"^ 
tors and assigns, The said plots or parcels of ground, and 



the ibcotoyenience of scraioblidg for estates^ and getting the first posses* 
sion after the death of the grantee ; bat likewise for preserving and 
continuing the estate during the life of the ceHui que vie : and it is 
reasonable, since the grantee might, by deed, have disposed of the rent 
daring the life of the oeHui que me, that though by his dying without 
having made sudi disposition^ in nicety of law the estate would have de* 
termined, yet^ by the statute that interest which passed from the grantor 
ought to be preserved^ and shall go to the etecutonB or administrators of 
the grantee during the life of the cestui que vie ; and the statute in this 
case does not enliurge but preserve the estate of the grantee/ And this 
we think the better opinion : but^ to avoid the doubt> it is usual to limit 
the rent to the grantee, his executors, administrators and assigns, 
for a certain number of years determinable on the death of the cetivJL 
que vie,'* 

This view of the law, as laid down by the learned Editors and anno« 
tators laflt referred to, is borne out by a recent case in the Common Pleas 
(^Bearpark y,IlutMnson, 7Bing. 178>) in which arent charge was granted 
to a party vdthout words of limitation ; and it was decided that, upon the 
death of the grantee intestate, living the cestui que vie, the estate pout 
nutre vie was assets in the hands of the Administrator, within the statute 
S9 C. 2. C.3. *. 13. 

If therefore the estate would be assets in the hands of the admi- 
nistrator when not named in the grants they must be bo in the hands of 
the administrator or executor especially named in the deed. Tindal, C. 
J., in delivering judgment said, *' although there could not be a general 
occupanicy of a rent before the statute, nor in strictness a special occu- 
pancy, because there could be no occupancy of any thing which lay in 
grant, yet upon the authority of Lord Coke and other early writers, it 
is said there might be a quasi special occupancy ; and as the statute is 
remedial, it is the soundest construction of the second branch of the 
aection> to hold that it includes not only such estates pour autre vie as 
are so in strictness, but also aU such as are, in common parlance, held 
to be the subject of occupancy.'^ 

By the recent statute 1 f, c. 26. all questions as to the power of dis- 
position of estates pour autre vie are set at rest, for by the 3d sect, all 
such estates are devisable, and by the 6th sect, the estates are rendered 
assets in the hands of the executor or administrator, and are directed 
to be apfdied and di^ributed in the same manner as the personal estate 
of the testator or intestate. 

A question has, however arisen, whether, where there is a tenant 
pour autre vie, and he conveys away his estate to A B, but without 
using any words of limitation, and the party to whom he so conveys 
dies in the life-time of him, the tenant pour autre vie, the estate would 
revert to the original tenant pour autre vie^ or pass by the will of the 
alienee^ if he made one, or to his representatives^if he died intestate. 
The words of the 6th sect. o£ the act are these: ** That if no disposition 

I 3 
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all and singular other the premises comprised in and de- 
mised or expressed to be demised by the herein-before in 



by will shall be made of any estate pour autre vie, of a freehold nature, 
the same shall be chargeable in the hands of the heir, if it shall come to 
hint by reason of special occupancy^ as assets by descent, as in the ease 
of freehold land in fee simple : and in case there shall be no special 
occupant of any estate pour autre vie, whether freehold or customary 
freehold, tenant right, customary or copyhold, or of any other tenure^ 
and whether a corporeal or incorporeal hereditament, it shall go to the ex. 
ecutor or administrator of the party that had the estate thereof by virtue 
of the grant ; and if the same shall come to the executor or admi- 
nistrator either by reason of a special occupancy, or by virtue of this 
Act, it shall be assets in his hands, and shall go and he applied and 
distributed in the same manner as the personal estate of the testator or 
intestate." 

Perhaps, upon consideration of the words of the section, *' the party 
that had the estate thereof by virtue of (he grants" it will be considered 
that they settled this question ; for the alinee may, it is presumed, be 
considered as taking the estate by virtue of the grant. In WiUiams v. 
Jekyli, and EUioU v. Jekyll, 2 Ves. 681, the Lord Chancellor (Hard^ 
ancke) said, that he had no doubt at all that a plain assignment by the 
tenant pur autre vie^ during the term^ without saying more* would have 
passed the whole. 

There is, however^ a'conflicting decision of the Court of Queen's Bench 
namely, that of Doe v. Robiruon, 8 Bam. Sc Cress^ 296.^ in which lands 
were limited to A, his heirs and assigns, pour autre vie ; A devised the 
lauds to B without words of inheritance ; and the Court were of opinion 
that B took only an estate for life, and decided, that upon B's deaths 
living cestui que vie, the lands devolved upon A's heir as special oc- 
cupants 

Before quitting the subject of occupancy, attention is drawn to the 
following able and elaborate note extracted from Sir Edward Sugden's 
Treatise on Powers^ sixth edition, vol. i. p. 245. Speaking of the limi- 
tation to bar dower in which the remainder to the trustee is limited to 
him and his heirs, (as re/erred to at page 96 ante) that learned writer 
says, '* Instead of limiting the estate to the trustee and his heirs, it is 
sometimes limited to him, his executors and administrators, it being 
understood that executors or administrators may take as special occupants. 
Lord Hardwicke always treated this point as clear ; {Duke of MarU 
borough v. Lord Godoiphin, 2 Ves. 6 k ; WUliams v. Jekyll, 2 Ve& 
681 ; Westfaling v. Westfaling, 3 Atk. 460 ; 7 Ves. Jun. 446., cited 
from Lord Hardwicke's notes ;) and Lord Eldon has expressed the same 
opinion ; (see Ripley v. Waterworth, 7 Ves. Jun. 425.) But in the case 
of Campbell v. Sandys, 1 Sch. & Lef. 281., Lord Redesdale said, that 
the old authorities seemed the other way, and if the case were before him 
he should feel great difficulty in determining according to the apparent 
opinion of Lord Hardwicke. Lord Redesdale^ in support of his opinioi}, 
referred Uk two cases stated in 2 Ko. Abr. tit. Occupant, (G) 2 & 3 ; 
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part recited indenture of the day of 1690, with 

their appurtenancee ; And also the said tenements and all 



the first of which is reported in Dyer> S2S b. pi. 10 ; and in Leonard's 
third vol. p. 35, by the name of Lord Windsor's case, and is stated by 
RoUe as a determination^ that if a lease be made of land to a man and 
his execator pur autre tne, the executor shall be special occupant^ al- 
though it be a freehold. He also referred to Comyn*s Digest^ Estates^ 
(F. 1.) tit. Occupant^ where the case in Dyer is stated as a decision 
that the executor shall not have the land as special occupant^ for an 
occupant has the freehold^ which an executor cannot take ; and Comyn 
aliso refers to the second case stated by Rolle, as an authority for this 
point. ' That case,' my Lord Redesdate added, ' which was long sub- 
sequent to the case in Dyer, is certainly in conformity to the opinion of 
Comyn ; and according to Salter v. Butler^ Moore 664k, Cro. Eliz. 
901., Yelv. 9; si^d the law seems to have been understood by Peere 
Williams, 3 P. W, 264, note (D) as so settled, though Peere Williams 
does not appear satisfied with it.' 

''Now, it is not too much to say, that no point is in practice considered 
more clear than that an executor or administrator may take a freehold 
estate as special occupant. The contrary opinion seems to have arisen 
from the case of a corporeal hereditament, of which there may be an oc- 
cupancy, and the case of an incorporeal hereditament, as a rent, of which 
there cannot be any occupancy, having been confounded. Rolle seems 
to have drawn a just conclusion from the case in Dyer and Leonard. It 
appears to have been taken for granted in that case, that an executor 
might be a special occupant, but there the tenant pur autre vie had 
made a lease ; and the question was, whether the lessee should not be 
occupant. In the next case stated by Rolle, the determination was, 
that of a freehold rent the executor could not be special occupant. 
Lord C. B. Comyn, without doubt, confounded these cases; for in 
support of his position that an executor cannot take a freehold as special 
occupant, he refers at once to the case in Dyer, and the last case in 
Rolle; whereas that case turned upon a corporeal, this upon an incorpo*. 
real hereditament; no two cases can be more distinct The reason 
stated by Comyn, ^ that an occupant has the freehold, which an executor 
cannot take,' is copied from RoUe's last case ; but there the reason is, 
because 'that that (viz. the rent) is a freehold which cannot descend to the 
executor," and not that a freehold generally, may not be taken by an ex- 
ecutor as special occupant. The case of ScUter v. Butler, which is 
referred to by Comyn and by JiOrd Redesdale, was also the case of a 
rent, and there the claim was by an administrator, and the rent was 
granted to the intestate, his executors and assigns, so that he could not 
claim as an occupant, because the interest was not capable of occupancy, 
nor by grant, because he was not an assignee. As to Peere Williams, 
he simply refers to the second case in Rolle, to show that an executor 
cannot be a special occupant of a rent, although he seems to think that 
upon principle, an executor might be a special occupant of even a rent 
as well as an heir ; so that if his opinion should be thought to bear upon 
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and singalar other the premises comprised. Sec., in 1809, witft 
And all tlM »• their appurtenances; And abo, &c., in 1804; And all the 
teu,&c, estate, ri^bt, title, interest, terms of years now to come and 

liliejcpired, property, possibility, possession, claim and de' 

mand whatsoever, both at law and in equity, of him the said 

{vendor]^ of, in, and to the said premises, and every part 

thereof respectively, together with tlie said several recited 

mden tares of lease and the fbll benefit thereof respectively $ 

faBoT^for To HAVE AND TO HOLD the said plots^ &c., and all and 

w^^9^a« *'"g"^ other the premises herein-after assigned, or ex- 

fcapecuvely, pressed snd mtended so to be, with their appurtenances, mito 

the said [purchaser]^ his executors, administrators and assigns, 
from henceforth f(Mr and during all the residue and re* 
mainder now to come and mexph'ed in the same premises 
respectively, of the said term of 999 years, the said term of 
99 years determinable as aferesaid, created by the said in-^ 
denture, Sec, 180^ and the loid term of 99 years, determine 
able as aforesaid, created by the said indenture, &c^ 1804 re* 
pectively, subject to the rents^ payments, services, covenants^ 
clauses and agreements in and by the said indentores of lease 
respectively reserved and contained, which from henceforth, on 
the tenant and lessee^s part, oi^ht to be paid, rendered^ 
observed and performed ; arid subject also, as to the premises 
comprised in the said indenture of lease^ &c^ 1804, to the 



the pointy it i» in favour of the exeeutof's afnlitj to tadce as special 
occupanU 

<'Lord C.B.Gilbert has taken the precise distinetioii on tliis head^for 
which he refers to Rollers Abridgment, and the case in Dyer« That 
kamed writer lays it down as dear, that an executor may take a free^ 
hold as special occupant ; for thol^ it be a freehold, which in course 
of kw would not go to executors, yet they may be designed by the 
particular words in the grant to take as occupants; and such designation 
will exclude the occupation of any other person^ because the parties 
themselres who originally had the possession, haye filled it up by ihi& 
appointment. But, he adds, that if a rent be granted to J. S., and hi» 
executors, during the life of B., by the death of J. S. the rent is deter- 
mined, because the executors cannot take as special occupants, since the 
nature of the thing lying in agreement is not capable of occupation ; 
nor can they take by the grant, because then they must take as repre^ 
sentatives, which they cannot be of a freehold, and the law will not 
permit people at their pleasure to vary the course of descent. Bac. Alx'. 
tit Estate for Life, «. S. ; and see Samry v. Dym'y Ambl. 140/ 
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laid estate of the said $ under or by virtue of the said 

indenture of lease of, &e., 1798. And the said [vendor^ CovenAntsibr 
ibr himself his heirs, executors, and administrators, doth 
covenant, promise and agree with and to the said [j)yTcha8er\^ 
his heirs, appointees, executors, administrators and assigns 
respectively, by these presents, in manner following ; (that is 
to say,) That for and notwithstanding any act, deed, matter 
or thing by him the said [vendor] made, done, committed, or 
executed, or knowingly or willingly suiSered to the contrary, 
(except as appears by these presents), he the said \yendor] at 
the time of the sealing and delivery of these presents is law- Seued in fee «r 
fully, rightfully, and absolutely entitled to the said mes- *^*>oida. 
suage and other hereditaments, herein-before granted and 
released, or expressed and intended so to be, and every part 
thereof, with their appurtenances, for a good, sure, sole^ 
perfect, absolute, and indefeasible estate of inheritance, in 
fee simple, without any manner of condition, use, trust, pro^ 
perty, power of revocation, equity of redemption, remainder 
or limitation of any use or uses, or other restraint, cause^ 
matter or thing whatsoever, to alter, charge, defeat, incum- 
ber, revoke or make void the same (except the aforesaid 
mortgage for the sum of 10,000/.) ; And that for and not- Subject to moru 
withstanding any such act, deed, matter or thing as afore- ^*^ 
said, he the said [vendor] is now seieed of, or well and suf^ 
ficiently entitled to, tlie said customary or copyhold heredita- And ofcopy- 
tnents and premises hereby agreed to be surrendered as ^ ' 
aforesaid, and every part thereof, with the appurtenances 
thereto belonging, of a good, sure, and indefeasible estate 
for the lives aforesaid, according to the custom of die manors 
aforesaid, without any manner of condition, use, trust, equity 
of redemption, power of revocation, or other restraint, cause« 
matter or thing whatsoever, to alter, charge, defeat, incum-* 
ber, revoke or make void the same; and that for uidnotwith* ^^^ leases are 
standing any such act, deed, matter or thing as aforesaid, ^^^^'^^^' 
the said several herein-before in part recited indentures of 
lease are, at the time of the sealing and delivery of these 
presents, good and effectual, and leases and demises in the 
law of and for the said premises therein comprised, and the 
said terms are not forfeited, merged, extinguished, surren* 
dered, determined, or otherwise become void or voidable \ 
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That Tendor And that for and notwithstanding any act, deed, matter or 
TOod right to^^ thing whatsoever as aforesaid, they the said [yendor\ and 
convey free- [trustee for vendor'] now have in themselves respectively 

good right, full power, and lawful and absolute authority to 
grant, bargain, sell, release, and convey the said messuage 
and other hereditaments herein-before granted and released, 
or expressed and intended so to be, with the appurtenances 
thereunto belonging, to the uses and in manner aforesaid, 
according to the true intent and meaning of these presents ; 
That vendor has ^ncL that he the said [vendor'] now hath in himself good 
surrender copy- right, full power, and lawful and absolute authority to sur- 
holds; render the said copyhold hereditaments herein-before men- 

tioned and covenanted to be surrendered, with their appur- 
tenances, to the use of the said [jmrchaser] his heirs and 
assigns during the lives aforesaid, in manner aforesaid, 
according to the true intent and meaning of these presents ; 
and to assign and to assign and assure the said leasehold premises hereby 
®***® assigned, or intended so to be, with their appurtenances, unto 

the said [purchaser]^ his executors, administrators, and as- 
signs, in manner aforesaid, according to the true intent and 
For quiet enjoy- meaning of these presents; And that it shall and may be 

lawful to and for the said [purchaser]^ his heirs, appointees, 
and assigns, from time to time, and at all times hereafter, 
peaceably and quietly to enter into and upon, and to have, 
hold, occupy, possess, and enjoy the said freehold, copyhold, 
and leasehold hereditaments and premises hereby granted 
and released, covenanted to be surrendered and assigned 
respectively, or expressed and intended so to be, with their 
respective appurtenances, and to have, receive, and take the 
rents, issues, and profits thereof, and of every part thereof 
But subject to (subject nevertheless as to such of the freehold hereditaments 
mortgage. ^^ vfere comprised in the said herein-before in part recited 

Indentures of Lease and Release of the and days of 

y 1790, to the said mortgage for the said sum of 10,000^. 

and interest), without the lawful let, suit, trouble, denial 
eviction, inteiTuption, claim or demand whatsoever, of or by 
him the said [vendor] or his heirs, executors, or administra- 
tors, or of or by any other person or pei*sons lawfully or 
equitably claiming or to claim by, from, or under, or in 
Free from in- trust for him, them, or any of them; And that free and 

cunibrance% 
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clear, and freely and clearly, and absolutely acquitted, ex- the mortgage 
onerated, released, and for ever discharged, or otherwise by «»<*P**^ 
the said {t)mdor\ his heirs, executors, or administrators, well 
and sufficiently saved, defended, kept harmless and indem- 
nified of, from, and against all and all manner of former and 
other gifts, grants, bargains, sales, jointures, dowers, right 
and title of dower, uses, trusts, entails, wills, statutes mer- 
chant or of the staple, recognizances, judgments, executions, 
rents, arrears of rent, annuities, legacies, sums of money, 
yearly payments, forfeitures, re-entries, cause and causes of 
forfeiture and re-entry, debts of record, debts due to tlie 
Queen's Majesty, and of and from all other estates, titles, 
troubles, charges, debts, and incumbrances whatsoever, ' 
either already had, made, executed, occasioned, or suffered, 
or hereafter to be had, made, executed, occasioned, or suf- 
fered by the said [veTidor] or his heirs, or by any person or 
persons lawfully or equitably claiming or to claim by, from, 
or under or in trust for him, them, or any of them (except 
the aforesaid mortgage) : And further, that he the said Fo' fiirther 
[vendor]^ his heirs, executors, and administrators, and all and "•"""*^®' 
every other persons and person having or claiming, or who 
shall or may have or claim any estate, right, title, interest, 
inheritance, use, trust, property, claim or demand whatso- 
ever, either at law or in equity of, in, to, or out of the said 
messuage and other hereditaments herein-before granted 
and released and covenanted to be surrendered and assigned 
respectively, or expressed and intended so to be, or any of 
them, or any part thereof, by, from, or under, or in trust for 
liim the said [vendor^ his heirs, executors, or administrators, 
shall and will, from time to time, and at all times hereafter, upon 
every reasonable request to be made for that purpose, by and at 
the proper costs and charges of the said [purchaser]^ his heirs, 
appointees, executors, administrators and assigns, make, do, 
acknowledge, and execute, or cause and procure to be made, 
done, acknowledged, and executed (without prejudice to without pre- 
the aforesaid mortgage) all and every such further and other ^^^ ^ ^^^' 
lawful and reasonable acts, deeds, things, devices, convey- 
ances, surrenders, assignments, and assurances in the law 
whatsoever, for the further, better, more perfectly, and abso- 
lutely granting, conveying, and assuring of the said mes- 
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BUage, and other hereditaments herein'*before granted and 
released) or eacpressed and intended so to be, and surrender- 
ing and assuring the said customary or copyhold premises, 
lierein-before by these presents covenanted to be surrendered, 
And assigning the said leasdiold premises herein-before by 
these presents assigned, and every of them, and every part 
thareof respectively, with their respective appurtenances, 
uiito the said {jmTchcL8er\ his heirs, appointees, executors, 
administrators and assigns respectively, in manner aforesaid, 
according to the true intent and meaning of these presents, 
as by the said [purchaser]^ his heirs, appointees, executors, 
administrators or assigns, or his or their counsel in the law, 
shall be lawfully and reasonably devised, or advised and re- 
quired. In witness, &c. (e) 

(e) It is Bometimes objectionable to convey frediolds^ copyholds, 
and leaseholds by one instrument ; as, upon the death of the purchaser 
intestate, the several estates may pass in various destinations; as the 
freeholds to the heir at law, vvho may be the eldest son, the copyholds 
to the customary heir, who may be the yoimgest son or eldest daughter 
(Watkins^s Copyholds, vol. ii. ch. 2.), and the leaseholds to the executor 
or other personal representative. It appears, however, from a note at the 
foot of the draft from which the above precedent was taken, that the 
property in question was very much intermingled, that fences had been 
removed, hedges grubbed up and buildings taken down, and the several 
pieces of land thrown partly into garden grounds and partly plantedwith 
ornamental timber. 
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XIL 

Conveyance by Lease and Release of Freehold Lands^ 
Si'c, and Mortgage of the Premises fir sexniring Part 
of the Purchase Money^ by the same Deed. Vendor to 
Purchaser, 

THIS INDENTURE, made the day of , in the 

year 1838, Between {pendorl of &c. of the one part, and 
IpurchaserJi of &e. of the other part. Whereas A. B. late of Parties. 

f in the County^xrf — , Esquire, deceased, being seised 

of the fee-simple and inheritance of and in the freehold Recitals. 

messuages or tenements, lands and hereditaments, herein-after 

granted and released, departed this life on or about the Death of A. B. 

J i% . » ■■# T leaving co- 
day of i intestate, leaving Mary B*, Jane B. and Martha heiresses. 

B. his only children and co-heiresses at law, him surviving. 

And Whereas by Indentures of Lease and Release bearing Conyeyance 

date respectively on or about the and days of ^ helreaS to 

and made or expressed to be made between the said Mary vendor. 

A, Jane J3., and Martha B. of the one part, and the said 

[vendor"] of the other part, the said messuages or tenements, 

lands and hereditaments, were conveyed and assured unto 

and to the use of the said [vendor"]^ his heirs and assigns for 

ever. And Whereas the said [purchaser]^ hath contracted Contract for 

and agreed with the said [vendor'] for the absolute purchase J^reen«nit*ithat 

of the messuages or tenement^ lands and hereditaments, part of the 

hereinafter mentioned and described, and intended to be be secured as 

hereby granted and released, with their appurtenances, and after men- 

the inheritance thereof in fee-simple in possession, free from 

all incumbraces, at or for the price and sum of 600Z. ; And 

upon the treaty for tlie said purchase, it was agreed that the 

sum of 300/., part of the said purchase money should be paid 

at the time of the execution of these presents, and that 3002^ 

residue thereof should be secured, with interest for the same, 

after the rate, and at the times and in manner hereinafter 

mentioned. Now this Indenture Witnesseth, that in Witness vendor 

pursuance and part performance of the said agreement, and ^^^ 



conveys to pur- 
use 
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ofyendorfor in consideration of the sum of 3002. of lawful money of tlie 
ift^r to*I^e*of United Kingdom of Great Britain and Ireland to the said 
purchaser ill fee. [vendorl^ in haud well and truly paid by the said {purchaser\ 

at or immediately before the sealing and delivery of there 
presents, the receipt of which said sum of dOOZ. he the 
said [yendorl^ doth hereby admit and acknowledge, and of 
and from the same, and every part thereof, doth acquit, re- 
lease, and discharge the said [^purchaser\ his heirs, executors, 
administrators and assigns, and every of them, for ever by 
these presents, and also in consideration of the security in- 
tended to be hereinafter made for payment of the sum of dOOZ. 
of like lawful money, with interest for the same, at the times 
and in manner hereinafter mentioned, He the said [vend(nr] 
HATH granted, bargained, sold, released, and confirmed, and 
by these presents doth grant, bargain, sell, release, and con- 
firm, unto the said \j>urchaser\ (in his actual possession now 
being by virtue of a bargain and sale to him thereof made 
by the said [vendor^ by an Indenture bearing date the day 
next before the day of the date of these presents, for the 
term of one whole year, commencing from the day next be- 
fore the day of the date of the said Indenture of bargain and 
sale, and by force of the statute made for transferring uses 
into possession,) and his heirs. All, &c. \j>arctls\ Together 
with all houses, &c.. And the reversion, &c.. And all the 
estate, &c. (as at page 78. aMe)^ To have and to hold the said 

messuages or tenements, lands and hereditaments, and all and 
singular other the premises hereby granted and released, or 
intended so to be, and every part thereof, with their and 
every of their appurtenances, unto the said \_purchaser'] and his 
heirs. To such usesy upon and for the trusts, intents, and pur- 
poses as are hereinafter expressed and declared of and concern- 
ing the same, (that is to say) To the use of the said [vendor}^ 
his executors, administrators and assigns, for the term of 100 
years, to commence and be computed from the day next 
before the day of the date of these presents, and thenceforth 
next ensuing, and fully to be complete and ended, without 
impeachment of or for any manner of waste ; Subject never- 
theless to the proviso or condition hereinafter contained for 
making void the said term, and after the expiration or sooner 
determination of the said term of 100 years, and in the mean- 
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time subject thereto, the use of the said [purchaser]^ his heirs 
and assigns for ever : And the said [vendor], for himself, his 
heirs, executors, and administrators, doth covenant, promise, Corcnanu for 
and agree with and to the said [purchaser], his heirs and as- 
signs, by these presents, in manner following, that is to say, 
tliat for and notwithstanding any act, deed, matter, or thing 
by him the said [vendor], made, done, committed, or ex- 
ecuted, or knowingly, or willingly suffered to the contrary, 
he the said [vendor'], at the time of the sealing and 
delivery of these presents, is lawfully, rightfully, and abso- 
lutely seised of or in, or well and sufficiently entitled to the Seised in/ee. 
said messuages or tenements, lands, hereditaments, and pre- 
mises herein-before granted and released, or expressed and 
intended to be, and every part thereof, with their appur- 
tenances, for a good, sure, sole, perfect, absolute, and in- 
defeasible estate of inheritance in fee-simple, without any 
manner of condition, use, trust, property, power of revocation, 
equity of redemption, remainder, or limitation of any use or 
uses, or other restraint, cause, matter, or thing whatsoever, to 
alter, change, defeat, incumber, revoke, or make void the 
same : And that for and notwithstanding any such act, deed, Good right to 
matter, or thing as aforesaid, he, the said [vendor'], now hath *®"^^^' 
in himself good right, full power, and lawful and absolute 
authority to grant, bargain, sell, release, and confirm the said 
messuages or tenements, lands and hereditaments, herein- 
before granted and released, or expressed and intended so to 
be, with the appurtenances thereunto belonging, unto the said 
[purchaser], his heirs and assigns, in manner aforesaid, ac- 
cording to the true intent and meaning of these presents: 
And that it shall and may be lawful to and for the said [pur^ For quiet en- 
chaser], his heirs, and assigns, from time to time and at all Joy™®**** 
times hereafter, peaceably and quietly to enter into and upon, 
and to have, hold, occupy, possess, and enjoy the said mes- 
suages or tenements, lands and hereditaments, herein-before 
granted and released, or expressed and intended so to be, with 
their appurtenances, and to have, receive, and take the rents, 
issues, and profits thereof, and of every part thereof, to and 
for his and their own use and benefit, without the lawful let, 
suit, trouble, denial, eviction, interruption, claim, or demand 
whatsoever, of or by him the said [vendor]^ or his heirs, or of, 
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from, or by any person or persons whomsoever, lawfully or 
equitably claiming or to claitn by, from, or under, or in trust 
Free from in- ^or him, them, OF any of them ; And thai free and clear, and 
cumbmnces. freely and clearly and absolutely acquitted, exonerated, re- 
leased, and for ever discharged, or otherwise by the said 
[yendor\ his heirs, executors, or administrators, well and suf- 
ficiendy saved, defended, kept harmless, and indemnified oj^ 
from, and against all and all manner of former and other 
gifts, grants, bargains, sales, jointures, dowers, right and title 
of dowers, uses, trusts, entails, wills, statutes, merchant and of 
the staple, recognizances, judgments, executions, rents, ar- 
rears of rent, annuities, legacies, sums of money, yearly pay- 
ments, forfeitures, re-entries, cause and causes of forfeiture 
and re-entry, debts of record, debts due to the Queen's 
Majesty, and of, from, and against all other estates, tides, 
troubles, charges, debts, and incumbrances whatsoever, either 
already had, made, executed, occasioned, or suffered, or here- 
after to be had, made, executed, occasioned, or suffered, by 
the said [vendor] or his heirs, or any other person or persons 
lawfully or equitably claiming or to claim by, from, under. 
And for further or in trust for him, them, or any of them ; And further, 

that the said [vendor] and bis heirs, and all and every other 
person and persons having or claiming, or who shall or may 
have or claim, any estate, right, title, interest, inheritance, use, 
trust, property, claim, or demand whatsoever, either at law or 
in equity, of, in, to, or out of the said messuages or tenements, 
lands, hereditaments, and premises, hereby granted and 
released, or expressed and intended so to be, or any of them, 
or any part thereof, by, from, or under or in trust for him 
the said [vendor]^ or his heirs, shall and will, from time to 
time and at all times hereafter, upon every reasonable request 
to be made for that purpose, by and at the proper costs and 
charges of tlie said [purchcLser']^ his heirs, and assigns, make, 
do, acknowledge, and execute, or cause and procure to be 
made, done, acknowledged, and executed, all such further 
and other lawful and reasonable acts, deeds, things, devices, 
conveyances, and assurances in the law whatsoever, for the 
further, better, more perfectly and absolutely granting, re- 
leasing, conveying, assuring, and confirming the said piece or 
parcel of land, and other hereditamenlsherein-beforegmnted 
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and released, or expressed and intended so to be, with their 
appurtenances, unto the said \_purcha8er]^ his heirs, and assigns, 
as by the said [jmrchaser}i his heirs, and assigns, or his or their 
counsel in the law, shall be reasonably devised, or advised 
and required : Provided always^ and it is hereby agreed and Proviso for 
declared, between and by the parties hereto, that if the said term, if moru 
\_purchmer\i\m heirs, executors, administrators, or assigns, ga»e money 
shall and do welf and truly pay or cause to be paid to the said 
\yendor'\i his executors, administrators, and assigns, the sum 
of dOOJL of lawful money aforesaid, and the sum of 15/. of like 
lawful money as and for one year's interest for the same, at 
the rate of 5^ for lOOZ. by the year, making together the sum 
of dl5Z., in the prc^rtions and at the times following, that is 
to say, the sum o(lL \0s, being half a year's interest on the 

said sum of 300/., on the day of next ensuing the 

date of these presents which will be in the year of our Lord 

1839, and the sum of 3072. 10^ of like lawful money, being 

the residue thereof, being the said sum of 300/. and another 

half year's interest for the same, at the rate aforesaid, on the 

— day of- then next following, without any deduction 

or abatement whatsoever out of the same or any part thereof, 

for or in respect of any taxes, charges, or impositions, or any 

other matter or thing whatsoever. Then and in such case, 

and immediately after such payment shall be so made as 

aforesaid, the said term of 100 years shall absolutely cease, 

determine, and be void : ^nc/ the said [pnrcAo^er] doth hereby Covenant by 

for himself, his heirs, executors, and administrators, Covenant, SII)rto«e*^^^ 

promise and agree, with and to the said [vendor^ his execu- money. 

tors, administrators, and assigns, that he the said \_piirchaser], 

his hell's, executors, administrators or assigns, shall and will 

well and truly pay or cause to be paid unto the said [vendor]^ 

his executors, administrators, or assigns, the said sum of 

300/. and the interest thereof, in the shares and proportions, 

and on or at the days and times mentioned in the aforesaid 

proviso or condition for payment thereof respectively, without 

any deduction or abatement whatsoever, and according to the 

true intent and meaning of these presents; And further, that 

if the said sum of 300/. shall not be paid on the day of 

•— — ^ he the said [purchaser], his executors, administrators, or 

VOL. I. K 
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assigns, will pay or cause to be paid to the said {vendor}^ his 
executors, administrators, or assigns, interest for the same, after 

the rate aforesaid, on the — ^ day of and the day of 

— , in every year, without any deduction or abatement what- 
soever : And the said [jmrchaser] doth hereby for himself, his 
heirs, executors and administrators, C!ovenant, promise and 
agree^ with and to the said [vendor}^ his executors, administra- 
If default made, tofs atid assigns, in manner following, (that is to say,) That if 
ento'LiThold default shall be made in the payment of the said sum of 30021 
during the or the interest thereof respectively, contrary to the aforesaid 
term. proviso or condition for payment of the same, and the true 

intent and meaning of these presents, Then and in such 
case it shall and may be lawful to and for the said [vendor^ 
his heirs, executors, administrators, and assigns, at any time 
or times thereafter, into and upon the said messuages or te- 
nements, lands, hereditaments, and premises hereby granted 
and released, or intended so to be, with their appurtenances, 
to enter, and the same from time to time, and at all times 
during the continuance of the said term of 100 years, peace- 
ably and quietly to have, hold, occupy, possess and enjoy, 
and receive and take the rents, issues, and profits thereof to 
and for his and their own use, without any lawful let, suit^ 
trouble, interruption, or disturbance whatsoever, of, firom or 
by the said {purchaser]^ his heirs or assigns, or any person 
or persons whomsoever having, or lawfully or equitably claim- 
ing, or who shall or may lawfully or equitably claim any es- 
tate, right, title, or interest in, to, out of, or upon the said mes- 
suages or tenements, lands, hereditaments, and premises here- 
by granted and released or intended so to be, or any of them. 
Free from in- or any part or parts thereof; And that free and clear, and freely 
cumbrances. ^^ ^ clearly and absolutely acquitted, exonerated, released, and 

for ever discharged, or otherwise, by the said [jpvrchaser]^ his 
heirs, executors or administrators, saved, defended, kept 
harmless, and indemnified of, from, and against all, and all 
manner of former and other gifts, grants, bargains, sales, 
jointures, dowers, mortgages, uses, trusts, wills, entails, annui- 
ties, legacies, rent-charges, rents seek and arrears of rent, 
fines, issues, amerciaments, statutes, recognizances, judgments, 
executions, extents, seizures, sequestrations, and all otlier 
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estates, titles, troubles, charges,"and incumbrances whatsoever: 

And moreover, that if default shall be made in payment of the Coyenant for 

- 1 *• **«.«.» I • in t n further assur- . 

said sum of SOw., or the interest thereof, or any part thereof ance by pur- 
respectively, contrary to the aforesaid proviso or condition c^*«*®^- 
for the pajrment of the same, and the true intent and mean- 
ing of these presents, then and in such case the said [pwr- 
cAeuer], and his heirs, and all and every other person or 
persons whomsoever having, or lawfully or equitably claim- 
ing, or who shall or may have, or lawfully or equitably claim 
any estate, right, title or interest, in, to, out of, or upon the 
said messuages or tenements, lands, hereditaments and pre- 
fnises hereby granted Mid released, or intended so to be, with 
the appurtenances, or any of them, or any part or parts 
thereof, shall and will from time to time, and at all times 
thereafter, upon the request of the said [yendor\ his heirs or 
assigns, but at the expence of the said [jmrchaser], his heirs, 
executors, administrators or assigns, make, do and execute, 
or cause to be made, done or executed, all and every such 
further and other lawful and reasonable acts, deeds, matters, 
things, conveyances and assurances in the law whatsoever, 
for the further, better, more perfectly, and absolutely demis- 
ing and assigning the said messuages or tenements, lands, 
hereditaments and premises hereby granted and released, 
or intended so to be, with their appurtenances, to the said 
{vendor\ his executors, administrators and assigns, for and 
during all the then residue and remainder of the said term 
of 100 years, in manner aforesaid, and according to the true 
intent and meaning of these presents, as by the said [vendor'], 
his heirs and assigns, or by his or their counsel in the law, 
shall be reasonably devised, advised or required: Provided Proriao that 
always, and it is hereby further agreed and declared, by and purehaMr'iwiy 
between the parties hereto, that until default shall be made in hold the pre- 
payment of the said sum of 3002^, and the interest thereof, or 
any part thereof respectively, contrary to the aforesaid proviso 
or condition for payment of the same, and the true intent 
and meaning of these presents, it shall and may be lawful 
to and for the said [purchaser], his heirs and assigns, peace- 
ably and quietly to have, hold, occupy, possess and enjoy the 
said messuages or tenements, lands^ hereditaments and pre- 
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mises hereby granted and released, or intended so to be^ with 
their appurtenances, and receive and take the rents, issues 
and profits thereof, to and for his and their own use, without 
any let, suit, trouble, interruption or disturbance whatsoever 
of or from the said [tM^or], his heirs or assigns, or of, from 
or by any other person or pei'sons whomsoever, lawfully or 
equitably claiming or to claim by, from or under, or in trust 
for him, them, or any of them. In witness, &c. (a) 

(a) As to the proper stamp in a transaction like the above : By the 
stamp act^ section 9,1,, it is enacted, that where any deed or writing 
shall operate as a mortgage^ and also as a conveyance of ihe equity or 
right of redemption or reversion of any landSj estate, or property therein 
comprised, to, or in trust for, or according to the direction of, a pur. 
chaser ; such deed or writing shall he charged not only with the ad, vol, 
duty on mortgages, hut also with the ad. val. duty on conveyances : but 
where the equity, or right of redemption or reversion, shaU be thereby 
conveyed, or limited in any other manner, such deed or writing shall be 
charged only as a mortgage* 
I *i/ 1% Upon this section, Mr. Coventry, Treaiiit on the Stamp Laws, p. 47S., 

J^//^ 2i -f ^A ' %^*?* ^ observes, " A conveyance niMect to a mortgage having paid the duty 

"^ once, need not pay it af;ain > But if an original loan be contracted for 

by the purchaser, to enable him to complete his purchase, both the con- 
veyance and mortgage duties will be incurred. For instance, if an estate 
be purchased for 10,000/., and 3000/. only be paid down, the remaining 
sum being kft on mortgage of the estate, or borrowed of a third party, 
the duty wuTbe 110/. for the conveyance, and 12/. for the mortgage, 
but nil for the additional progressive duty." 



Conveyance in Fee^ and Merger. 153 



XIIL 

Conveyance in Fee, and Merger of a Term of 99 
Yearsy and Assignment of a Term of 500 Years to 
attend; and Mortgage for a Term of Years of part 
of the Premises to the Vendor ^ fyr securing part of the 
Purchase Money ^ by the same Deed. 

THIS INDENTURE, made the day of , in the P^rtlw. 

year of our Lord^l838, Between [vendor'], eldest son and 
heir at law of H. H. late &c., deceased, of the first part, Mary 
H. spinster, the daughter of the said H. H. deceased, of 
the second part, [purchaser'] of the third part,- [trustee to bar 
dower] of the fourth part, [assignjor of temt] of the fifth part, 
and [assigrue of term] of the sixth part : Whereas by an Redtal that b^ 
Indenture bearing date &c 1804, and made or expressed to ^^^iS?** 
be made between the said [vendor] of the one part, and the ments were 
said Mary H% of the other part; for the considerations Mm^%>ra 
therein mentioned, the said [vendor] did grant, bargain, sell) termof99yeaff«, 
and demise unto the said Mary H. and her assigns, the mes- 
suages and other hereditaments hereinafter mentioned, and 
intended to be hereby released, with their appurtenances, 
To hold the same unto the said Mary H. and her assigns, 
from the day next before the day of the date of the said 
Indenture, for the term of ninety nine years, if the said Mary 
H. should so long live, under and subject to the conditions, 
covenants, and agreements in the said Indenture contained, 
on the part of the said Mary H. or her assigns to be paid) 
observed, and performed. And in the said Indenture was 
contained a proviso, and the said Mary H. did thereby 
further covenant and agree with the said [vendor']^ his heirs 
and assigns, that she the said Mary H. would at any time or 
times thereafter, upon request, join and concur with the said 
[vendor]^ his heirs or assigns, in the sale of the hereditaments 
thereby demised, or any part thereof, so that the purchase 
money should be laid out in the names of trustees upon 
government or real securities, upon trusty that the said 
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Mary H. might have and receive the dividends and interest 
thereof during her life, or that the said [vendor] should by 
other suiScient ways or means secure to her the said Mary H» 
during her life, such a yearly stim of money, payable in eqaal 
portions half yearly, as should be equal to the amount of the 
clear yearly rents and profits of the said hereditaments and 
premises so to be sold, immediately before the sale thereof: 
And whereas the said Iptirchaser'] hath ccmtracted and 
agreed with the said [verhdor'] for the absolute purchase of the 
said messuages, and other hereditaments hereinafter particu^ 
larly mentioned, and intended to be hereby released, with their 
appurtenances, and the inheritance thereof in fee simple in 
possession, free from all incumbrances (except the land tax), 
at or for the price or sum of 30002. ; and upon the treaty for 
the said purchase, it was agreed that the sum of 1000/., part 
of the said purchase money, should be paid at the time of the 
execution of the conveyance of the said purchased premises, 
and that the payment of the sum of 2000Z., the residue of the 
said purchase money, should be secured, with interest for the 
same after the rate and at the times, and in manner herein- 
after mentioned : And whereas it hath been agreed by the 
said [vendor'] and Mary H, that the said purchase monies shall 
respectively be paid and secured to be paid to the said 
[vendor], his executors, administrators, and assigns^ the said 
[vendor] having provided for the payment to the said Mary 
H. and her assigns during her life of such an annual sum of 
money as is equal to the amount of the clear yearly rents 
and profits of the said purchased premises: Now this In- 
denture WITNESSETH, that in pursuance of the said agreement, 
and for and in consideration of the sum of 1000/1 of lawful 
money of the United Kingdom of Great Britain and Ireland 
by the said [purchaser] to the said [vendor] and Mary 
U. in hand paid at or immediately before the sealing and 
delivery of these presents, the receipt and payment of which 
said sum of 1000/. the said [vendor] and Mary H, do hereby 
respectively acknowledge, and of and from the same and 
every part thereof. Do, and each of them Doth acquit, release 
and discharge the said [jmrchaser\ his heirs, executors, ad- 
ministators, and assigns, and every of them for ever by these 
presents, And also in consideration of the security intended 
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to be hereinafter made for payment of the sum of 2000^ of ' 

like lawful moueyy with interest for the same at the time and 
in manner hereinafter mentioned. And also for and in con* 
sideration of the sum of 10«. of like lawful money to the said 
Mary H. paid by the said [purchaser^y at or immediately be- 
fore the sealing and delivery of these presents, (the receipt 
whereof is hereby acknowledged,) He the said [vendor] Hath 
granted, bargained, sold, aliened, released, and confirmed, 
and by these presents Doth grant, bargain, sell, alien, release, 
and confirm. And the said Mary H. at the request and by 
the direction of the said [yendor^j (testified by his being a 
party to, and sealing and delivering these presents), and in 
oi*der to merge the said term of 99 years (determinable as 99 yeora* term 
aforesaid) in the freehold and inheritance of the premises ™"^8«i- 
therein comprised. Hath bargained, sold, assigned, surren- 
dered, and yielded up, and by these presents Doth bargain, 
sell, assign, surrender, and yield up unto the said [pvrchaser'} 
in his actual possession now being, by virtue of a bargain and Reference to 
sale to him thereof made by the said [vendorl^ in consideration ^^ ** * 
of 5«*, by an Indenture bearing date the day next before the 
day of the date of these presents, for the term of one whole 
year, commencing from the day next before the day of the 
date of the said Indenture of bargain and sale, and by force 
of the statute made for transferring uses into possesion, 
and to his heirs, All^ &c« [first set ofparcds\ being the Buroelsw 
hereditaments which upon the said contract for purchase was 
agreed should be as a security for the payment of the said 
sum of 2000/. as aforesaid ; And also all, &c. [second set of Genenl words. 
parcels']^ together with all and singular houses, outhouses, edi- 
fices, buildings, barns, stables, coach-houses, cottages, yards, 
gardens, orchards, backsides, tofts, lands, meadows, pastures^ 
commons, common of pasture, common of turbary, mines> 
minerals, quarries, furzes, trees, woods, underwood, coppices, 
and the ground and soU tliereof, mounds, fences, hedges, 
ditches, ways, waters, watercourses, liberties, privileges, ease- 
ments, profits, commodities, emoluments, hereditaments, and 
appurtenances whatsoever to the said messuages or tenements 
belonging or in any wise appertaining, or with the same, or 
any of them respectively, now or at any time heretofore de- 
mised, leased, held, used, occupied, or enjoyed, or accepted, 
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reputed, deemed, taken, or known as part; parcel, or member 
of them, or any part of them, or appurtenant thereanto, with 
their and every of their appurtenances, Jnd the re^^rsion and 
reversions, remainder and remainders, yearly and other rents^ 
issues and profits, of all and singular the messuages or tene- 
ments, hereditaments and premises hereby granted and re-* 
leased, and intended so to be; And all the estate, right, title, 
interest, reversion, use, trust, possession, property, claim and 
demand whatsoever, both at law and in equity, of him the said 
[vendor] and tbe said Mary //., or either of them, o^ in, and 
to the same premises, and every part and parcel thereof; To 
HAVE AND TO HOLD the soid messuages or tenements, lands^ 
hereditaments, and all and singular other the premises hereby 
granted and released, or expressed and intended so to be, with 
their appurtenances, unto the said {^pvrcha8er\ his heirs and 
assigns, To such usesy upon and for such trusts, intents, and 
purposes^ and with, under and subject to the powers, provisoes, 
agreements and declarations as are hereinafter declared and 
contained, of and concerning the same, (that is to say,) As toj for 
and concerning all and singular the said messuages, 8cc. [Jlrst 
setofparceb^y To the tise of the said [vendar]^ his executors, ad- 
ministrators, and assigns, for and during the term of 1000 
years, to commence and be computed from the day next be- 
fore the day of the date of these presents, and thenceforth 
next ensuing, and fully to be complete and ended, without 
impeachment of or for any manner of waste, subfeet neverthe- 
less to the proviso or condition herein-after contained for 
making void the same term. Arid as to^ for and concerning the 
said messuages, &c., with their appurtenances, from and im- 
mediately after the expiration or sooner determination of the 
said term of 1000 years, And as to, for and concerning the 
messuages, &c., also hereinbefore mentioned and described, 
with their appurtenances. To such usesy upon such trusts, and 
to and for such intents, and purposes, and with, under, and 
subject to such powers, provisoes, agreements, and declarations 
as the said [purchaser] shall by any deed or deeds, writing or 
writings, with or without power of revocation and new ap- 
pointment, to be by him sealed and delivered in the presence 
of, and attested by two or more credible witnesses, from time 
to time direct, limit or appoint; and for de&ult of, and until 
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such direction, limitation, or appointment, and so far as no 
such direction, limitation or appointment shall extend, To the 
use of the said {jmrchaser^^ and his assigns, during his life, 
without impeachment of waste; and after the determination of 
that estate by forfeiture or otherwise in his life time, To the 
use of the said ^trustee to bar dower\ and his heirs, during the 
life of the said [pttrcAo^r], In trust for him the said [jfmrchaser\ 
and his assigns, during his life, and to prevent the wife of the 
said [jpurchaser'] from being entitled to her dower out of, or in 
the premises, or any part thereof. And after the determination 
of the estate so limited in use to the said \truxteetohar dower^ 
and his heirs, during the life of the said {parvlia^rl as afore^ 
said, To the use of the said \^purchaser\ his heirs and assigns Covenant' 
for ever : And the said Mary H. doth for herself, her heirs, brances*^"' 
executors, and administrators, covenant and declare with and ^'^ ^* . 
to the said [jnirchaser']^ his heirs, appointees, and assigns, by 
these presents, that she the said Mary H* hath not at any time 
heretofore made, done, committed or executed, or knowingly 
or willingly permitted or suffered, or been party or privy 
to any act, deed, matter, or thing whatsoever, whereby, 
or by reason or means whereof the said messuages and other 
hereditaments hereby granted, surrendered, assigned, and re* 
leased, or expressed andintendedsotobe,or any of them, or any 
part thereof, are, is, can, shall, or may be impeached, charged, 
affected or incumbered in title, estate^ or otherwise howsoever* 
And the said [vendor'] for himself, his heirs, executors, and Covenants for 
administrators, doth covenant, promise and agree with and ^^^ ^ Tendor. 
to the said [purchaser"]^ and his heirs, appointees and assigns, 
by these presents, in manner following, (that is to say), that 
for and notwithstanding any act, deed, matter or thing what- 
soever by him the said [vendor']^ or the said H. H. the intes- 
tate, made, done, committed, or executed, or knowingly or 
willingly suffered to the contrary, he the said {vendor^ at the 
time of the sealing and delivery of these presents is lawfully, 
rightfully and absolutely seised of, or well and sufficiently en- Seised in fee. 
titled to the said messuages and other hereditaments herein- 
before granted and released, or expressed and intended so to 
be, and every part thereof, with their appurtenances, for a 
good, sure, sole, perfect, and undefeasible estate of inheritance, 
in fee-simple, without any manner of condition, use, trust, 
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property, power of revocation, equity of redemption, remain- 
der, or any limitation of any use or uses^ or other restraint, 
cause, matter or thing whatsoever, to alter, change, defeat, 
incumber, revoke, or make void the same, save as herein- 
before is mentioned ; And that, for and notwithstanding any 
such act, deed, matter or thing aforesaid. He the said [vendor] 
and the said Mary H. now have in themselves respectively 
good right, full power, and lawful and absolute authority to 
grant, bargain, sell, release, confirm, convey, surrender and 
assign the said messuages and other hereditaments herein- 
before granted and released, surrendered and assigned, or 
expressed and intended so to be, with the appurtenances there«» 
unto belonging, unto the said [pnarchaser] and his heirs. To 
the uses and in manner aforesaid, according to the true intent 
and meaning of these presents, And that die said messuages 
and other hereditaments herein-before granted and released, 
surrendered and assigned, or expressed and intended so to be, 
with their appurtenances, shall and may from time to time 
and at all times hereafter, go and remain to the uses herein- 
before limited, expressed and declared, and be peaceably 
and quietly entered into and upon, and be held, occupied, 
possessed and enjoyed, and the rents, issues and profits there- 
of, and of every part thereof, had, received and taken accord- 
ingly, without the lawful let, suit, trouble, denial, eviction, 
interruption, claim or demand whatsoever, of or by him the 
said [vendorl or his heirs, or the said Mary jET., or of or by 
any other person or persons lawfully or equitably claiming, 
or to claim, by from or under or in trust for him, her, them, 
or any of them, or by, from, or under the said H. H. the in- 
testate ; And that free and clear, and freely and clearly and 
absolutely acquitted, exonerated, released and for ever dis- 
charged, or otherwise by the said \vendor\ his heirs, executors 
or administrators, well and sufficiently saved, defended, kept 
harmless and indemnified of, from and against all and all 
manner of former and other gifts, grants, bargains, sale% 
jointures, dowers, right and title of dower, uses, trusts, intails, 
wills, statutes merchant and of the staple, recognizances, 
judgments, executions, rents, arrears of rent, annuities, lega- 
cies, sums of money, yearly payments, forfeitures, re-entries, 
cause and causes of forfeiture and re-entry, debts of record. 
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debts due to the Queen's Majesty, and of, from, and against 
all other estates, titles, troubles, charges, debts and incum- 
brances whatsoever, either already had, made, executed, 
occasioned or suflBsred, or hereafter to be had, made, executed, 
occasioned or suffered by the said [vendor]^ or his heirs, 
or by the said Mcary Jf., or by any person or persons law- 
fully or equitably claiming or to claim by, from, or under, 
or in trust for him, her, them, or any of them, or by the said 
H. H. the intestate, or any person claiming under him ; And 
further^ that he the said \vendor\ and his heirs, and all and And for further 
every other person and persons having or claiming, or who "^™^^* 
shall or may have or claim any estate, right, title, interest, in- 
heritance, use, trust, property, claim or demand whatsoever, 
either at law or in equity, of, in, to, or out of the said mes- 
suages and other hereditaments berein-before granted and re- 
leased, or expressed and intended so to be, or any of them, 
or any part thereof, by, from or under, or in trust for him the 
said [vendor]y or his heirs, or, by, from, or under the said Maty 
H.J or by, from, or under the said H, H. the intestate, shall 
and will from time to time and at all times hereafter, upon 
every reasonable request to be made for that purpose, by and 
with and at the proper costs and charges in the law of the said 
[jmrchaser'], his heirs, appointees or assigns, make, do, acknow- 
ledge and execute, or cause and procure to be made, done, 
acknowledged and executed, all and every such further and 
other lawful and reasonable acts, deeds, things, devices, con- 
veyances and assurances in the law whatsoever, for the further, 
better, more perfectly and absolutely granting, conveying, 
assigning, surrendering and assuring of the said messuages 
and other hereditaments herein-before granted, released, as- 
signed and surrendered, or expressed and intended so to be, 
and every part thereof, with their appurtenances. To the uses 
herein-before limited, expressed and declared, as by the said 
[purckaser]^ his heirs, appointees or assigns, or his or their 
counsel in the law, shall be reasonably devised, or advised and 
required. Provided ahcays, and it is hereby agreed and de- Proviso for 
dared between and by the said [vendor'} and the said Ipur^ iwo^vwira'* 
chaser}^ and the true intent and meaning of these presents term, on pay- 
nevertheless is, that if the said [purchaser}^ his heirs, execur unoni^u^ 
tors, administrators, or assigns, shall sjod do well and truly gage^an^ui- 

•^ tercst, ^ 
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pay, or cause to be paid to the said [vendor^ his eirecutors^ 
administrators or assigns, the sum of 20002. of lawful money 
of Great Britain and Ireland^ and the sum of 1002. of like 
lawful money, as and for one year's interest for the same at 
the rate of 5/. for 1 002. for a year, making together the sum 
of 121002., in the parts, shares and proportions, and on or at 
the days or times herein-after mentioned, that is to say, the 
sum of 502., part thereof (being half a year's interest for the 

said sum of 20002., at the rate aforesaid), on the day of 

— next ensuing the date of these presents, which will be 
in the year of our Lord , and the sum of 20502., the resi- 
due thereof (being the whole of the said principal sum of 
20002., and another half year's interest for the same at the 
rate aforesaid), on the ■ day of— then next following, 

which will be in the said year , without any deduction or 

abatement whatsoever out of the same or any part thereof, 
for or in respect of any taxes, charges, rates, assessments or 
impositions taxed, charged, assessed or imposed, or to be 
taxed, charged, assessed or imposed on the messuages, here- 
ditaments and premises hereby firstly granted and released, or 
mentioned and intended so to be, or any of them, or upon 
the said sum of 20002., or any part thereof, or upon the said 
[vendor'], his executors, administrators or assigns, or any other 
person or persons whomsoever, for, upon account, or in re- 
spect of the said messuages, hereditaments and premises, or 
any of them, or of the said sum of 20002. or any part 
thereof, by authority of parliament or otherwise howsoever; 
or for, upon account, or in respect of any other matter, 
cause or thing whatsoever ; Then and in such case, imme- 
diately after such payment shall be so made as aforesaid, the 
said term of 1000 years, shall cease and determine and be 
absolutely null and void to all intents and purposes whatso- 
ever. And the said [purchaser'] doth hereby for himself, his 
executors, administrators and assigns, covenant, promise and 
agree with and to the said [vendor], his executors adminis- 
trators and assigns, that he the said [purchaser], his heirs, 
executors, or administrators, shall and will well and truly 
pay or cause to be paid unto the said [vendor], his executors, 
administrators or assigns, the aforesaid sum of 21002. in the 
parts, shares and proportions, on or at the days or times 
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in the aforesaid proviso or agreement mentioned or ap' 

pointed for payment thereof respectively; And further^ that Ifmortgnge- 

if the said sum of 2000i shall not be paid on the day of ^''^e dTy,^** 

to the said \yendor\y his executors, administrators, or purchaser will 
assigns, in manner aforesaid, the said [jpttrchaser]^ his execu- Jlme'hSr' ^^ 
tors, administrators or assigns, shall and will well and truly yearly. 
pay, or cause to be paid to the said [vendor]^ his executors, 
administrators or assigns, interest for the said sum of 2000Z., 

after the rate aforesaid, on the day of and the 

day of in every year, until the said sum of 2000/. shall 

be paid, together with a proportional part thereof for the 
time which shall elapse between the last of the said days of 
payment to the time of payment of the said principal sum 
of 2000Z., without any deduction or abatement whatsoever, 
according to the true intent and meaning of these presents ; 
And also that if default shall be made in payment of the said If mortgage- 
sum of 20002. and interest, or any part thereof, contrary to 2Jtei^*Qot 
the aforesaid proviso for payment of the same, and the true paid, vendor 
intent and meaning of these presents, then and in such case ^J dui^gUie 
it shall and may be lawful to and for the said [vendor], his t«t™- 
executors, administrators or assigns, at any time or times 
thereafter, into and upon all and every the said messuages, 
hereditaments and premises hereby granted, released or 
mentioned, or intended so to be^ or any of them, or any part 
or parts thereof, to enter, and the same from thenceforth 
peaceably and quietly to have, hold, occupy and enjoy, and 
receive and take the rents, issues and profits thereof to 
and for his and their own use, without any let, trouble, in- 
terruption or disturbance whatsoever, of, from, or by the 
said [purchaser], his heirs or assigns, or any other person or 
persons whomsoever, any estate, right, title, or interest 
having or lawfully or equitably claiming, or to have or law- 
fully or equitably claim in or to the said messuages, here- 
ditaments, and premises, or any of them, or any other part 
or parts thereof; And that free and clear, and freely and Free from in- 
dearly, and absolutely exonerated and discharged, or other- cumbrances; 
wise by the said [purchaser], his heirs, executors, or ad- 
ministrators, saved, protected, kept harmless and indem- 
nified, of, firom, and against all and all manner of former 
ai^d other grants, gifts, bargains, sales, jomtures, dowers, 
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mortgages, uses, wills, entails, annuities, rent-charges, rents 
seek, and arrears of rent, fines, issues, amerciaments, statutes, 
sequestrations, and all other estates, titles, troubles, charges, 
and incumbranoes n^atsoever ; And ntoreowr^ that if default 
shall be made in payment of the aforesaid vum of 2000^ and 
interest, or any part thereof, contrary to the aforesaid proviso 
and covenant for payment of the same, and the true intent and 
meaning of these presents, then and in such case he tlie sdd 
[jmrehaser]^ his executors, administrators and assigns, and ail 
and every other person and persons whomsoever having or 
lawfully or equitably claiming, or who shall or may have, or 
lawfully or equitably claim any estate, right, title, or interest 
of, in, or to the said messuages, hereditaments, and premises 
hereby granted and released, or mentioned or intended so to 
be, or any of them, or any part or parts thereof, shall and 
will from time to time^ and at all times thereafter^ upon the 
re(|uest of the said {vendor}^ his executors, or administrators, 
but at the costs and charges of the said {purchaser^ his heirs, 
executors, or administrators, make^ do, and execute, or cause 
and procure to be made, done, and executed, all and every 
such further and other lawful and reasonable acts, deeds, 
matters, things, conveyances and assurances in the law 
whatsoever, for the further, better, more perfectly and abso- 
lutely granting, conveying and assuring of all the said mes« 
suages, hereditaments, and premises, with their appurtenances 
unto the said [vendor^ his executors, administrators and 
assigns, for and during all the rest, residue, and remainder 
which shall be then to come and unexpired of the said term 
of 1000 years, in such manner as by the said [vendor], his 
executors, administrators, or assigns, or his or their counsel 
in the law, shall be reasonably devised, or advised and re- 
quired ; Provided aboj and it is hereby agreed and declared, 

^ wSS^r^ ta ^^^^'^ *^^ ''y ^^® ^^^ [vender^ and the said {jpurchoMer]^ 

and the true intent and meaning of them and of these presents 
nevertheless further is, that it shall and may be lawful to and 
for the said {purchaserl, his heirs, appointees, and assigns, 
peaceably and quietly to have, hold, use, occupy, possess and 
enjoy all the said messui^es, hereditaments, and premises, with 
their appurtenances, and receive and take the rents^ issues, 
and profits thereof to his and their own use until default 



for quiet en- 



de&ult. 
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shall be made in payment of the said sum of 2000Z. and in- 
terest or some part thereof, contrary to the aforesaid proviso 
or covenant for payment of the satne, and the true intent of 
these presents, without any let, suit, trotible, interruption or 
disturbance whatsoever, of, from, or by Ae said [vendor], his 
executors, administrators, or assigns, or by any other person or 
persons whomsoever, lawfully claiming, or to claim, by, from, 
or under him, them, or any of them : And whereas the said Recital of old 
hereditaments and premises herein-before granted and re- *«"»®f50o 
leased, or intended qo to be, are subject to the residue now t 
come of a term of 500 years created in the same premises, 
(and also in other hereditaments) in and by Indentures of lease 
and appointment and release bearing date respectively the 



■ ■ and days of——, and made, or expressed to be 

made between the said H. H., deceased, of the first part, tlie 

said [ven/dor] of the second part, of &c., and* , of the 

third part, and of the fourth part: And whereas, by 

an Indenture bearing date the day of , and in- 
dorsed on the said last recited indenture of appointment and 
release, and made or expressed to be made between the said 

■ and of the first part, the said and of the 

second part, and &c. &c. &c«, of Sd, 4th, 5th, and 6th 

parts, the messuages and other hereditaments comprised in the 
said term of 500 years, with their appurtenances, were assigned 
to the said [msigmyr of terfn\ his executors, administrators, 
and assigns, for the then residue of the same term, upon trust, 
as to the said messuages and other hereditaments herein- 
before particularly mentioned to be hereby released, with 
their appurtenances (subject to such estate and interest as 
the said Mary H. was entitled to under and by virtue of the 
said Indenture of the — day of ■ 1804), for the said 

[vendor], his heirs and assigns, and to be disposed of from 
time to time as he or they should direct or appoint, and in 

the meantime to attend the inheritance thereof: Now Witness term 
tHis Indenture further witnesseth, that in consider- tLf^J**" 
ation of the said sum of 3000/., paid or secured to be paid as 
herein-before is mentioned, and for and in consideration of 
the sum of 10«. of like lawful money, paid by the said [assiffnee 
of term] to the said [o^i^^noro/^^erm], at or immediately before 
the sealing and delivery of these presents (the receipt whereof 
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is hereby acknowledged) He the said {assigruor of terra], 
at the request and by the direction of the said [vendor], 
and upon the nomination and appointment of the said 
[purchaser], (testified by their severally being parties to 
and sealing and delivering these pi'esents), hath bargained, 
sold, assigned, transferred and set over, and by these presents 
DOTH bargain, sell, assign, transfer and set over unto the 
said [assiffnee of term], all such and so many and such part and 
parts of the said messuages or tenements, hereditaments and 

premises by the said indenture of the day of assigned 

to the said [assiffnor of term], his executors, administrators, 
and assigns, for the residue then to come of the said term of 
500 years, as are herein-before mentioned to be hereby re- 
leased, with their appurtenances, and all the estate, right, 
title, interest, term and terms for years, property, possibility, 
claim and demand whatsoever, both at law and in equity, of 
him the said [assiffnor of term], of, in, to, or out of, or upon 
the same premises, and every of them, and ever}' part and 
For farther parcel thereof ; To have and to hold the said heredita- 
^^^^^. ^ ments, and all and singular other the premises herein-before 
money and in-' assigned or expressed and intended so be, with their appur- 
tenances, unto the said [assiffnee of terra], his executors, ad- 
ministrators and assigns, for all the residue and remainder 
jiow to come and unexpired of the said term of 500 years ; 
Nevertheless in trust for the said [vendor], his executors, 
administrators and assigns, and to assign and dispose of the 
same as he or they shall from time to time direct or appoint, 
for further and better securing the payment to the said [ven- 
dor] of the said sum of 2000Z., and interest, intended to be 
secured byiiiese presents ; and from and after payment of the 
said sum of 2000/., and the interest thereof, and in the mean 
and then to time iKubject thereto. Upon trust to permit the residue 
heritanoe. ' &nd remainder of the said term of 500 years to wait upon 

and attend the reversion, freehold and inheritance of the 

premises therein comprised, according to the uses and estates 

hereby created or intended so to be, and to be subservient 

thereto, and to protect the same from all mesne incum- 

i^nsHncum- "^^^^^^ (if any such there be) ; And the said [assiffnor of term] 

branccs by DOTH for himself, his heirs, executors, and administrators, 

J^^®' ^ covenant and declare with and to the said [assiffnee of term]. 
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his executors^ administrators, and assigns, by these presents, 
that he the said \ai$igru>r of term] hath not at any time here- 
tofore, made, done, committed, or executed, or knowingly or 
willingly permitted or suffered, or been party or privy to any 
act, deed, matter, or thing whatsoever, whereby or by reason 
of means whereof the messuages and other hereditaments 
herein-before assigned or expressed and intended so to be, are, 
is, can, shall or may be impeached, charged, affected or in- 
cumbered in title, estate, or otherwise howsoever, or whereby 
or by reason or means whereof the said term of 500 years is 
forfeited, merged, extinguished or otherwise become void or 
voidable. In Witness, &c. (a) 

(a) Mr. Coventry in his Treatise on the Stamp LatDS, p. 71* referring 
to the subject of << Mortgagor'and Mortgagee^" and of '' Release and As- 
signment of Term/' makes the following remarks : *' It also seems 
clear that if the mortgagor and mortgagee join in conveying the same 
land to one or more joint purchasers^ only one duty will be incurred. 
So if tenant for life and the person in remainder concur in a conveyance 
of their several interests to one or more purchasers^ one duty only should 
be due ; this was stated to be the constant practice at the Stamp Office, 
by Sergeant Rooke^ in the case before referred to, {Baker v. Jar^ 
dinSy 13 £a8t, 236.) But if a release in fee contain also an assign- 
ment of an attendant term^ or if a conveyance of freehold contain a 
covenant to surrender copyhold lands, it may be^ and I believe has 
been lately, seriously doubted, whether additional duties are not incurred. 
I cannot subscribe to an affirmative view of that question unhesitatingly, 
because the Act says, * when any lands, or other property generally, 
shall be purchased of several owners, and conveyed by one deed the 
aA valorem duty shall attach on the aggregate amount.' This, it is true, 
applies simply to the ad valorem duty, but that cannot be considered as a 
cipher, so as to render the deed not otherwise charged, for it certainly 
is charged, and that according to its value." 
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XIV. 

Conveyance by Lease and Release (a) of Freeholi 
Messuages^ Sfc. to Uses to bar Dower^ and Covenant to 
SURRENDER Copifholds. Vendor, Tenant in Tail in Pos^ 
sessioTiy to Purchaser, Vendor's Wife joins to extinguish 
her Dower^ and Vendor covenants to procure the Deed to 
he acknowledged by his Wife. 

THIS INDENTURE, made the day of , in the 

year of our Lord 1838, Between [vendor'], &c. (the eldest son 

(a) In the first lect of the Introduction, anii p. 11, a slight sketch 
of Fines and ReooTeries has heen given; and at p. \Sy some notice of the 
Act for their aholition. It will now be proper to refer more particularly 
to that act^ and point out how^ and to what extent, the forms of assurances 
of real property are afleeted by its provisions. 

By a common recovery^ the vendor in the case stated in the text, 
namely, that of tenant in tail in possession might have acquired the fee 
simple, before the passing of the set 8 & 4 IT. 4. c. 74. ; and it may be 
as well in this place, before more immediately referring to that important 
statute^ to enter into a review of the old law. 

A recovery has been defined to be a fictitious suit carried on to judg. 
roent^ 2 Bl. Com. ch. 21. Cm. Dig. tit Recov. 36 Touchst. ch. 3. 
Pigot on Recov. By the ancient common law, the party who had the 
immediate freehold, or freehold in possession, was bound to answer to the 
claims of all strangers, and against him the writ of prteeipe, or writ of 
pracipe quod reddai as it was termed (from those words being die initial, 
or most operative words of the writ) was brought when a party claimed 
the lands; and unless the party against whom the writ was brought had 
the freehold in possession in him the claimant had no title to recover 
the possession from him. So that, until the recent statute, no recovery 
could be suffered, unless the recoveree had the freehold in possession in 
him at the time, because the whole efficacy of it was founded on the 
praeipe, which, as before observed, could be sued out only against the 
tenant of the freehold. 

In the case in the text, then, the vendor being tenant in tail in pos- 
session, that is, having a freehold estate in possession, the writ of pracipe 
could have been brought against him ; but as such recovery could only 
bar him of the estate of which he was then actually seised, it was cus- 
tomary for him to convey an estate of freehold to some stranger^ who 
being by such conveyance the actual tenant of the freehold, the writ of 
pradpe could be brought against him, and then, as explained in the next 
paragraph, the person so entitled to the freehold in possession, and 
having a writ of pracipe sued out against him, vouched or 'called the 
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tenant in tail to wftrrtnt bis (the freeholder in possession's) title^ by 
which not only the immediate estate tail would be barred but also all 
right and interest whatever which he mi^Ht have in the lands. 

The person against whom the writ of pracipe was brought, was called 
the tenant^ or tenant to the praeipe, as he was by virtue either of his 
original estate tail^ or by virtue of a conveyance made to him for the 
purpose of suffering the recovery^ the immediate tenant of the freehold. 
The party suing out the writ was called the demandant^ because he 
claimed or demanded the premises as his right and inheritance ; alleging 
that the tenant disseised or turned him out of the possession, or had 
come in under a party who had so done, or by other unlawful way. This 
being done, the tenant to the pracipe called the person under whom he 
claimed to warrant his title, which was denominated the vouching such 
person, or calling (vocatio) such person to warrantry ; and such person 
was thence called the vouchee. Such vouchee being the party desirous 
of suffering the recovery and obtaining the fee, then called some other 
person to warrant his, the tenant in tail's title, who^ (after a proceeding, 
called an imparlance), made default in warranting that title ; and there- 
upon the court would give judgment, that the demandant should recover 
the lands against the tenant, and that the tenant should recover lands of 
equal value against the party who so made default ; which recovery wna 
called the recovery in value, or recompense for the lands so lost by the 
default of his appearing to warrant the title. ThvL% A. B., tenant in tail 
in possession, desirous of obtaining the fee simple of the lands, usually 
conveyed an estate of freehold to CD., against whom the writ was issued, 
C. D. called A. B. to warrant his C. D.'s title, and A. B. called some other 
party (usually the crier of the court) to warrant his A. B.*s. title, and 
such person called the common vouchee, then made default in so defending 
A. B.'8 title ; whereupon the jiarty suing out the writ recovered the lands, 
as mentioned above. 

If, however, the tenant in tail had had l^epriBcipe issued against him, 
and he had only vouched the common vouchee, his own immediate estate 
tail only would have been barred, and this was called a recovery with 
single voucher ; but if the pracipe had beoi issued against the tenant 
of the freehold (made so by the tenant in tail by a distinct conveyance 
for that purpose), and the tenant vouched the tenant in tail, and then 
the tenant in tail vouched over the common vouchee, the recovery was 
called a recovery with double voucher ; and this was always the plan 
whilst recoveries were acknowledged assurances of the land, in order not 
only that the estate tail might be barred, but also all remainders or re- 
versions expectant thereupon, unless indeed such remainders or re- 
versions were in the crown. By stat. 34 and 35 H.S. c. 20., if a gift 
be made by the crown, as a reward for services, the tenant in tail is pro- 
hibited from barring such entail ; and, if the estate tail be the gift of a 
subject, the tenant in tail could not by recovery or otherwise bar the 
remainder or reversion if it were in the crown. (Co. Litt 872, Pig. 
Rec 85., Cru. Rec, ch. 12.) But by the recent statute (sect. 15) this 
distinction as to the last named estates tail no longer exists ; and every 
such tenant in tail may, by the means therein prescribed, bar such re- 
mainder or reversion. 

In the case of a tenant in tail in remainder, he could not sufibr a re- 
covery alone, but must have procured the concurrence of the tenant of 

L 2 
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the ptrticular estate of freehold in poesesdon^ the tenant for life ; and 
in that case the writ of pracipe was usually brought against the tenant 
for life, or against some party to whom he conveyed his estate of free- 
hold. The inconveniences frequently attending this state of circum- 
stances, is pointed out in the First Real Property Report referred to in 
the Introduetiony ante psge 14. 

The recoverer, generally speaking, gained a dear and absolute fee 
on his recovery of the premises, not subject to any charges but those of 
the recoveree. 

"When lands were adjudged by this fictitious proceeding to be re- 
covered against the party making default, (the common vouchee) those 
lands were supposed to go, if ever recovered^ as the lands for which the 
suit is brought would have gone unless the recovery had been suffered ; 
and it was for this supposed recompense in value, that the issue in tail 
were held to be barred ; for if the recoveree should obtain the recompense 
in lands from the common vouchee, (which there was a possibility in 
contemplation of law, though a very improbable one, of his doing), these 
lands would supply the place of those so recovered from him by collusion, 
and would descend to the issue in taiL 

When recoveries were used, it was customary to execute a deed either 
to lead or to declare the uses of it, for, upon the completion of the suit, 
the demandant, or as he was subsequently called the recoverer, took an 
absolute estate in fee simple, but as the recovery, if suffered without any 
good consideration, and without any uses declared, would, like any other 
conveyance, enure only to the use of him who suffered it, these deeds 
were executed, declaring in what line of destination the lands should ga 
(See 2 Bl. Com., ch. 21.) 

Speaking of the subject of recoveries, Sir William Blackstone observes: — 
'' To such awkward shifts, such subtle refinements, and such strange 
reasoning, were our ancestors obliged to have recourse, in order to get 
the better of that stubborn statute de donis. The design for which these 
contrivances were set on foot, was certainly laudable ; the unrivetting the 
fetters of estates tail, which were attended with a l^on of mischiefs to 
the commonwealth : but, while we applaud the end, we cannot but ad- 
mire the means. Our modern courts of justice have indeed adopted a 
more manly way of treating the subject ; by considering common re- 
coveries in no other light than as the formal mode of conveyance, by 
which tenant in tail is enabled to aliene his lands. But since the ill 
consequences of fettered inheritances are now generally seen and allowed, 
and of course the utility and expedience of setting them at liberty are 
apparent, it hath often been wished, that the process of this conveyance 
was shortened, and rendered less subject to niceties, by either totally re- 
pealing the statute de donU ; which, perhaps, by reviving the old 
doctrine of conditional fees, might give birth to many litigations ; or, by 
vesting in every tenant in tail of full age the same absolute fee simple at 
once, which now he may obtain whenever he pleases, by tlie collusive 
fiction of a common recovery — though this might possibly bear hard 
upon those in remainder or reversion, by abridging the chances they 
would otherwise frequently have, as no recovery can be suffered in the 
intervals between term and term, which sometimes continue for near five 
months together; or, lastly, by empowering the tenant in tail to bar the 
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and heir of the body (b) of A. A., late of in the county 

of ^, esquire, deceased, hy Elizabeth his wife, also deceased), 

and Mary the wife of the said [vendor^ of the first part, [/mr- 
chas€r\ of &c., of the second part, and {trustee to bar dower}. 



estate tail by a solemn deed^ to be made in term time, and enrolled in 
some court of record^ which is liable to neither of the other objections." 
(See. 2. BL Com., ch. 21.) 

We now see that the beneficial change recommended by the learned 
commentator, (a recommendation universally responded to by the profes- 
sion), has been carried into effect, but free from the restraints he pro- 
posed as to the deed being made in term time ; for by the late stat. 
S & 4t W, 4f. c. T^*., tenant in tail may aliene in ^e same planner as if « 'I 
he were tenant in fee simple, and the deed must be enrolled within six 
calendar months after its execution. 

(b) By the 15 th sect of the <<Act for the Abolition of Fines and Re- 
coyeries, and for the Substitution of more simple Modes of Assurance,'* 
it is enacted. That after the 3 1st of December, I8S3, <' every actual 
tenant in tail, whether in possession, remainder, contingency, or other- 
wise, shall have full power to dispose of for an estate in fee simple, 
absolute, or for any less estate, the lands entailed as against all persons 
claiming the lands entailed by force of any estate tail which diall be 
vested in, or might be claimed by the person making the disposition, at 
the time of his making the same ; and also as against all persons, including 
the King's most excellent Majesty, his heirs, and successors, whose 
estates are to take effect after the determination, or in defeazance of any 
such estate tail ; saving always the rights of all persons in respect of 
estates prior to the estate tail, in respect of which such disposition shall 
be made, and the rights of aU other persons, except those against whom 
such disposition is by this act authorised to be made." 

Thus, by the deed in the text, the vendor, tenant in tail in possession, 
has power to convey in the same manner as if he were tenant in fee 
simple ; and although in the operative part of the instrument allusion 
is made to the act of parliament, it is a matter by no means important 
and is only inserted here, it having been very commonly adopted since 
the passing of the act. 

The form of the assurance too, it should be observed, does not vary 
from those heretofore in use ; for, by the 40th sect., it is enacted, " That 
every disposition of lands under this act by a tenant in tail thereof, shaU 
be effected by some one of the assurances (not being a will) by which 
such tenant in tail could have made the disposition, if his estate were an 
estate at law in fee simple absolute : provided nevertheless, that no dis- 
position by a tenant in tail shall be of any force, either at law or in 
equity, under this act, unless made or evidenced by deed ; and that no 
disposition by a tenant in tail, resting only in contract either express or 
implied, or otherwise, and whether supported by a valuable or merito. 
rious consideration or not, shall be of any force at law or in equity 
under this act, notwithstanding such disposition shall be made or evi- 
denced by deed," &c 

L 3 
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Hecital of in- ^^'^ third part : Whereas by Indentures of lease and release^ 

^enturesofleaM bearing date respectively on or about the — — and • daysi 

tSiiciT ft^Khold of——, 1809, the release being made, or expressed to be made, 
lands, aw. were between the said A# A. of the first part, the said Elizabeth A, 
of husband fof by her then name and description of E. B.j spinster, of the 
^•- second part. A* B., of &c., and C. D*, of &c., of the third 

part, and E. F. and 6. H. of the fourth part (beii^ the set* 
tlement made previously to and in contemplation of a mar- 
riage then intended, and which was shortly had and solem- 
nized between the said A. A. and Elizabeth B,), the freehold 
parts of the messuages or tenements, farms, lands, and here^ 
ditaments herein-after particularly mentioned and described, 
and intended to be hereby granted and released, were (toge- 
ther with other hereditaments) conveyed and assured to the 
use of the said A. A. and his heirs, until the solemnization of 
the said then intended marriage, and after the solemnization 
thereof, to the tise of the said A. A. and his assigns for his 
natural life, and from and after the determination of that 
estate, by forfeiture or otherwise, in his lifetime, to tlie use of 
the said A. B. and C. D., and their heirs, during the natural 
life of the said A. A^, upon trust, to support the contingent 
remainders and estates therein-after limited, and from and 
after the decease of the said A. A., to the use, intent, and 
^oiniofe to m- purpose that the said Elizabeth B., in case she survived the 
**" ^ *■ said A. A., should receive and take the annual sum or yearly 

rent-charge of 500/. for her jointure, and in lieu, bar and 
satisfaction of her dower, with the usual powers and remedies 
by distress and entry, for recovering and enforcing the pay- 
ment thereof; and subject thereto, to the use of the said 
E« F. and 6. H«, their executors, administrators, and assigns, 
term for secof- fo^ the tefm of 100 years, upon certain trusts for further 

securing the payment of the said annual sum or yearly rent- 
charge i and from and after the expiration, or other sooner 
determination of the sAid term of 100 years, and in the mean 
time subject thereto, to the use of the first and every other 
tifle of first and son of the said A. A., on the body of the said Elizabeth A 
t^i^ " lawfully to be begotten, severally and successively, according 

to their respective seniorities, and the heirs of the body and 

respective bodies of all and every such sons and son issuing, 

Surrender of with divers remainders over : And whereas at a Court Baron 

copyholds to 
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or Costomary Court, holden for the manor of Blackacre, in trustees upoa 

the county of ^ on the day of j in the year ^J^^^^ 

1800» the said A. A., in punoance and performance of ^ dement. 
coTenant for that purpose contained in the said in part recited 
Indentures of settlement, did surrender into the hands of the 
lord of the said manor, all and every the messuages, lands, 
tenements^ and hereditaments of him the said A. A., holden 
of the said manor by copy of Court Roll, with their appur- 
tenances, to the use of the said A. B. and C. D., their heirs 
and assigns, upon and for such trusts, interests, and purposes, 
and with, under, and subject to such powers, provisos, agree* 
ments, and declarations as (considering the different nature 
of the said estates, and the tenures by which the same were 
holden) would best or nearest correspond (c) with the uses, 
estates, trusts, powers, provisos, agreements, and declarations 
expressed and contained in the said herein-before in part re- 
cited Indenture of the ■ day of , 1809, of and concern- 
ing the freehold hereditaments thereby conveyed, or expressed 
and intended so to be, or such and so many of the same uses, 
estates, trusts, powers, provisos, and declarations as were then 
subsisting undetermined and capable of taking efiSect : And 
WHEREAS at the same Court, the said A. B. and C. D. were 
duly admitted tenants of the said copyhold hereditaments so 
surrendered to their use as afoi'esaid. To hold the same to 
the said A. B. and C. D,, and their heirs, according to the 
form and effect of the said surrender so made to their use as 
aforesaid, at the will of the lord of the said manor of Black- 
acre, by copy of Court Roll, and by the rents and services 
therefore due and of right accustomed : And whereas the Death of tenant 

said A. A. departed this life on or about the day of , 

leaving the said [vendor"] his eldest son and heir, who there- 
upon became entitled to the hereditaments comprised in the 
said recited Indentures, for an estate of inheritance in tail 
general, subject to the said annuity or yearly rent-charge of 

(c) Tho Btatate of uses has been held not to apply to copyholds^ 
Cro. Car. 44. 2 Ves. S57> which is the reason why these words re- 
ferring the truste of the copyholds to the uses of the freeholds in the 
settlement are nsed. This point will he fvlly discussed in *^ settlements^" 
where copyholds are covenanted to he surrendered in the manner referred 
to in the recital above. 

L 4 
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500{«, and to the powers and remedies, and to the term of 

100 years created by the said Indenture of settlement for 

Death of wife, securing the same : And whereas the said Elizabeth A. de- 

whereby the parted this life on or about the day of- last, and all 

terai^forw^ arrears of the said annuity or yearly rent-charge of 600/. 
^^^ *' *>■• having been duly paid up to the time of her decease, the term 

of 100 ye€u:s created by the said recited Indenture of settle- 
ment for securing the same, has, by virtue of a proviso or 
condition therein contained for that purpose, absolutely ceased 
Contract for and determined: And whereas the said [purchaser] has 
pureha9e« contracted and agreed with the said [vendor'] for the absolute 

purchase of the fee simple and inheritance of and in the 
freehold parts of the said messuages or tenements, farms, 
lands, and hereditaments hereinafter described, and of the 
copyhold parts of the said hereditaments, free from all incum- 

Apportionment brances, at or for the price or siim of L : And whereas 

of the purchaae xxoon the treaty for the said purchase, it was agreed that the sum 

money. *■ •' , * ^ 

of ?., part of the said sum of ■ L s should be considered 

and taken as the purchase-money for the said freehold here- 
ditaments (ef), and that the sum of /., residue of the said 

sum of L, should be considered and taken as the pur- 

ist witneas: chase-Hloney for the said copyhold hereditaments : Now this 
andwifeTSjMto INDENTURE WITNESSETH, that in pursuance and partperform- 
reieaseherright ance of the said agreement, and for and in consideration of the 

to ower. g^^ ^^ ^ [whole purckase^manei/]^ of lawful money of the 

United Kingdom of Great Britain and Irelandj to the said 
[vendor] in hand paid by the ssLid[purcha8er]fSLt or immediately 
before the sealing and delivery of these presents, the receipt of 
which said sum of /. he the said [vendor] doth hereby ac- 
knowledge, and of and from the same and every part thereof, 
DOTH acquit, release, and discharge the said [purchaser]^ his 
heirs, executors, administrators, and assigns, and every of 
them for ever, by these presents. He the said [vendor] hath 
granted, bargained, sold, aliened, released, and confirmed, 
and by these presents doth grant, bargain, sell, alien, release, 
and confirm, and the said Mary A, in order to bar and ex- 
tinguish all her dower (e), and right and tide to dower out of 

(d) As to the apportioDment of the purchase money (see ant^ 
pages 83, 84. and 90. 

(e) The case supposed in the text is, that the vendor was married on 
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or in the said freehold messuages or tenements, lands and 
hereditaments herein-after granted and released, or expressed 



or before the Ist of January ^ 1834^ and that therefore his wife, under 
the saving clause^ or 1 4th sect, of the ^* Act for the Amendment of the 
Law relating to Dower," is entitled to her dower; and therefore a neces- 
sary party to the present deed to extinguish that right. Doubts were 
entertained for some time after the passing of the act, whether in such a 
case a married woman had any power whatever to release her dower. It 
will be proper therefore to consider the point ; and this place will be as 
convenient as any other for the purpose. 

The mode by which a married woman could, before the passing of 
the act, convey, or otherwise deal with any estate or interest in lands, 
was by some matter of record, as by a fine in recovery, and by no other 
form of assurance ; but now she may, by the 77th sect., with her hus« 
band's concurrence, dispose of lands and money subject to be invested 
in the purchase of lands, and of any estate therein, and release and 
extinguish powers as a feme sole. The words of the sect in question, 
are as follow : — ** That after the 8 1st of December, 1833, it shall be law- 
ful for every married woman, in every case except that of being tenant 
in tail, for which provision is already made by this act, by deed, to dia. 
pose of lands of any tenure, and money subject to be invested in the 
purchase of lands ; and also to dispose of, release, surrender, or extinguish 
any estate which she alone, or she and her husband, in her right, may 
have in any lands of any tenure, or in any such money as aforesaid ; and 
also to release or extinguish any power which may be vested in, or limited, 
or reserved to her in regard to any lands of any tenure, or any such 
money as aforesaid; or in regard to any estate in any lands of sny tenure, 
or in any such money as aforesaid, as fully and effectually as die could 
do if she were a feme sole ; save and except, that no such disposition, 
release, surrender, or extinguishment shall be valid and efibctual, unless 
the husband concur in the deed by which the same shall be effected, nor 
unless the deed be acknowledged by her as hereinafter directed, &c." 
The further part of the clause relates to copyholds, in certain cases. 

By a previous clause, namely sect. 2, it is enacted, '^ That after the 
31st day of December y 1833, no fine shaU be levied, or common recovery 
suffered of lands of any tenure, except were parties intending to levy a 
fine or suffer a common recovery, shall, on or before the 31st day of 
December, 1833, have sued out a writ of dedimus, or any other writ, in 
the regular proceedings of such fine or recovery ; and any fine or com- 
mon recovery which shall be levied, or suffered contrary to this provi- 
sion, shall be absolutely void." 

The fourth sect, of the Dower Act, 3 and 4 W, 4. c. 105, enacts, 
** That no widow shall be entitled to dower out of any land which shall 
have been absolutely disposed of by her husband in his lifetime, or by 
his will." By the 6th and 7th sections, it is enacted, '^ That dower may 
be barred by a declaration in any deed or in the husband's will : '* but, 
by the 14th section, it is enacted, ''That this act shall not extend to the 
dower of any widow who shall have been, or shall be married on or be- 
fore the 1st day of January, 1834, and shaU not give to any will, deed,« 
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and intended so to be, and every part thereof, hath grantee^ 
remised, released, and quitted claim, and by this present 



«eiitnict> engagement^ or diarge ej^ecutedj enteied into^ or created before 
the BAid Ist day of January, 1834, the effect of defeatiiigy or pnjudicing 
any right of dower." 

Under aach » atate of the law^ a doabt, aa bef(»e obaerved^ was en« 
tertained, whether a lady> aitoated as is supposed to be that of the wife of 
the vendor in the form in the text, could, by the means above inserted, 
extioguiah her dower. Upon this sulject, Mr. Hayea, in hia '< Introduce 
tion to Conveyancing/' (p. 209>) haa the following Judicious obaervatioa^ 
firom which it wUl be collected that these donbta are totally unfounded ; 
ftnd certainly the practice of the profession haa Ailly borne out hia ar* 
gumenta, for in such a caae as that supposed in the text, the wife of a 
vendor married on or before the day stated, conveys^ or rather joins in 
conveying* as above. The learned writer, before named, says, '^ The 
condition of married women under the new law, with reference to dower, 
has produced more controversy than any other point connected with the 
sul^ect of this chapter, {The new Real Property Ads.) How far the 
doubts which produced it had any real foundation, will be seen from a brief 
atatement of the two questions which have been most agitated :•— 1. A 
doubt was started, whether a woman, married on or before the Ist of 
January, 1834, can extinguish her title to dower by a deed, acknowledged 
according to the Fines and Recoveries Act; and, indeed, whether &at act 
extends to dower in its inchoate state. There seems to be no ground 
for any such doubt, which, if it turn upon the supposed inadequacy of 
the words " estate interest," &c., to indude the wife's title to dower, ia 
really idle, since the word Intbrxst, '* ex vi termini, in l^gal under- 
standing," (and d fortiori in the construction of an act of parliament of 
this description), '* extendeth to estates, rights, and titles, that a man 
hath, of, in, to, or out of lands ; for he is truly said to haYe an interest 
in them '* (Co. Litt. 845, 346.) ; and if it turn upon any supposed re« 
pugnancy between the Fines and Recoveries Act, and the Dower Act, 
is, if poesible, still less deserving of serious refutation. The former 
act merely abolishes the old mode, and substitutes generally a new mode 
of assurance by married women ; the latter act dispenses, to a certain 
extent, with the necessity of any conveyance by the wife. To every 
case in which a conveyance by the wife is or shsJl be requisite, the sub- 
stituted assurance applies. This doubt derives more countenance than 
it seems to deserve, from the remark of a writo: of high authority, that 
*' the 3 and 4 Will. 4. c. 74. e. 77> may be held to extend to dower, 
so as to enable a married woman to destroy it; but it does not, in ex- 
pression, accurately embrace it." (Sug. VendL 9 £dit« 844.) 2. It 
has been contended, that the dower of a woman, married on or before the 
1st of Jtmuary, 1884, out of lands purchased by the husband cjfler that 
day, may be excluded by a declaration (and as a consequence by aliena- 
tion, &c.) under the Dower Act. In order to support that proposition, 
the last sect (viz. sect. 14, before referred to), must be expounded 
thus : — <' This act shall not extend to any HUe of dower which shall 
have attached, or ^wU aUaok on or before the 1st of Janttary, 1884; 



(» 
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Indenture, intended to be acknowledged by her in pursuance 
of the act of parliament, passed in the fourth year of the 

instead of <' This act ahall not e:&tend to the dower of any widovo who thaU 
have heeuyor shall he married on or before^ &&; and the question will be, 
not when the woman was married^ but when the dower first attached — 
a question not of extrinsic ,/Sic^ bat of tUie. According to this expod<« 
tion (whieh entirely changes the language of the enactment) if on or be. 
fore the ] St of January, 1834, land was limited to A. for life, remainder 
to the husband in fee, or to A. and the husband as joint tenants in fee, 
and A. died after that day, leaving the husband and wife the dower, then 
first attaching might be excluded by the declaration or alienation of the 
husband, &c. ; though the wife may not unreasonably be presumed to 
have calculated on the contingency of the busband^s becoming seised 
solely, or seised in possession. It would not be possible to distinguish 
between such cases and the common case of an original acquisition by 
purchase after the 1st of January, 1854. The construction must be, 
either with reference to the time when the marriage was contracted, 
or with refflrence to the time when the dower attached. On the 
other hand, if tides of dower, attaching after the 1st of January, 1834, 
of women married on or before that day cannot be defeated by a deck-* 
ration, &c. ; under the Dower Act, it seems to follow,'that such women 
cannot claim dower in equity under the act. It would not, indeed, be 
just or reasonable that they should be allowed to take the benefit of the 
provision made by the act, except upon the terms imposed by the act, 
that they should claim at once under and in opposition to the same law. 
It must be admitted, that the concluding section of the Dower Act is ob. 
scnrely worded, and open to different constructions ; but the sound con. 
elusion seems to be, that the new law of dower was made for women 
married cfitr the Ist of January 1854, exclusively* This construc- 
tion ofibrs no violence to the letter of the act, while, for all practical 
purposes, it draws a broad and inteUigible line of demarcation. The 
first branch of the section excepts out of the act women married on or 
before the Ist of January, 1854 ; the second branch restricts tbe ope- 
ration of the act as to women left within the act to instrumenta and ads 
executed and done on or after that day. The natural import of the 
words is, ** That none of the effects attributed by this act to the deda* 
ration, &c., of the husband, shall belong to any such declaration, &c, 
made, &c., b^ore the 1st of January, 1854:" but the act has attributed no 
effect, or rather, has denied effect to the declaration, &c. of the husband 
in regard to women married on or before that day. That construction 
is the best which, without departing from the words, gives a reasonable 
and consistent operation to both branches of the section. If, by a 
stretch of implicative construction, the clause be read as affirming the effi- 
cacy of a deed, &c. executed, &c. on or after the 1st of January, 1854, 
to defeat or prejudice any right of dower, how is that reading to be 
reconciled with the previous saving of rights of dower attaching on or 
before the 1st of January 1854 ? The interpretation in question would 
have been dismissed with a brief notice, if the writer had not been in- 
formed of attempts made, under the sanction of respectable advisers^ 
to enforce its adoption in practice* In order to meet, without appearing 
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reign of his late Majesty King WiUiam the Fourth, intituled, 
" An Act for the Abolition of Fines and Recoveries, and for 
the Substitution of more simple Modes of Assurance/' doth 
grant, remise, quit claim, and release unto the said [/wr- 
chcLser]^ (in his actual possession now being, by virtue of a 
bargain and sale to him thereof made by the said \yendor\f 
in consideration of 5«., by an Indenture bearing date the 
day next before the day of the date of these presents, for the 
term of one whole year, commencing from the day next 
before the day of the date of the said Indenture of bargain 
and sale, and by force of the statute made for transferring 
Freehold uses into possession) and his heirs. All \^ freehold parcels]^ 

parcels. Together with all and singular houses, outhouses, edifices. 

General worda. buildings^ bams, Stables, coachhouses, cottages, yards, gar- 
dens, orchards, backsides, tofts, lands, meadows, pastures, 
commons, common of pasture, common of turbary, mines, 
minerals, quarries, furzes, trees, woods, underwoods, coppices, 
and the ground and soil thereof, mounds, fences, hedges, 
ditches, ways, waters, watercourses, liberties, privileges, ease- 
ments, profits, commodities, emoluments, hereditaments, and 
appurtenances whatsoever to the said messuages or tenements, 
farms, lands, and hereditaments belonging or in anywise ap« 
pertaining, or with the same, or any of them respectively, 
now, or at any time heretofore demised, leased, held, used, 



to countenance, the doubt upon the point last discussed, the declaration 
may be thus expressed : *' And the said Jipurchaser] hereby declares, 
that no woman who shall become his widow, and who shall not be ex- 
cluded from dower out of the said hereditaments and premises by the 
effect of the limitations hereinbefore contained, (or,) and who, but for 
this declaration, would be dowable out of the said hereditaments and 
premises, shall be dowable thereout." 

The second objection, referred to by the learned writer from whose 
work the foregoing extracts have been made, does not, it will be observed, 
occur as respects the form in the text; but still it has been thought ad- 
visable to state it at the same time with the arguments against the first 
objection, and when, hereafter, it may be found necessary to allude to the 
second objection, to refer to the present note. 

Assuming then, as it appears clear we may, that a wife married on 
or before the 1st of January, 1834, may bar her dower by the declara- 
tion and joining in the conveyance above mentioned, in all such cases as 
may hereafter occur in this selection, where the wife of the vendor may 
be supposed to be in such situation, that form will be adhered to. 
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occupied, or enjoyed, or accepted, reputed, deemed, taken, or 
known as part, parcel, or member of them, or any part of 
them, or appurtenant thereunto, with their and every of their 
appurtenances; And the reversion and reversions, remainder And the rerer* 
and remainders, yearly and other rents, issues, and profits of "°"' 
all and singular the messuages or tenements, hereditaments, 
and premises hereby granted and released, and intended so to 
be, And all the estate, right, title, interest, inheritance, re- And all the 
version, use, trust, possession, property, claim, and demand "***«» ^• 
whatsoever, both at law and in equity of him the said [vendor] 
and Mary his wife, of, in, and to the same premises, and 
every part and parcel thereof. To have and to hold the 
said messuages or tenements, farms, lands, hereditaments, Habendum to 
and all and singular other the premises hereby granted and P"**^*""* 
released, or expressed and intended so to be, with their 
appurtenances, unto the said [purchaser'] and his heirs; 
To such tiseSf upon such trusts, and to and for such intents Limitation to 
and purposes, and with, under, and subject to such powers, ^^ dower, 
provisos, agreements, and declarations as the said [purchaser] 
shall by any deed or deeds, writing or writings, with or without 
power of revocation and new appointment, to be by him 
sealed and delivered in the'presence of, and attested by two 
or more credible witnesses, from time to time direct, limit, 
or appoint; and for default of, and until such direction, 
limitation, or appointment, and so far as no such direction, 
limitation, or appointment shall extend. To the use of the 
said [purcJias€r]j and his assigns during his life, without 
impeachment of waste ; And after the determination of that 
estate, by forfeiture or otherwise in his lifetime. To the use 
of the said [trustee to bar dower], and his heirs during the life 
of the said [purchaser]. In trust for him the said [purchaser], 
and his assigns during his life, and to prevent the wife of the 
said [purchaser] from being entitled to her dower out of or in 
the premises, or any part thereof; and after the determination 
of the estate so limited in use, to the said [trustee to bar dower] 
and his heirs during the life of the said [purchaser] as afore- 
said. To the use of the said [purchaser] his heirs and assigns, Corenant by 
for ever ; And the said [vendor] doth (f) hereby for himself, "^ ^^ '* '^ 

(/) This coyenant is not always inserted by conveyancers, on the 
ground, that the conveyance is not complete by the words of the act; 
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wife AaSi M- hbhein^ executors, and administrators, covenant, promise, and 
^^ agree to and with the said [/mrcAoser], his heirs, appointees, 

Unkn acknowledgment ibllowe. Still, it is thought better that it should 
be inserted, in order thtt^ supposing any difficulty should occur in pro* 
curing the acknowledgment^ ihe covenantee [purchaser] may have his 
remedy for damages at law for breach of the covenant, or, at his option, 
(which of course he would have without this covenant) an action for 
damages for want of the contract It need scarcely be added, that a 
bill in equity, for specific performance of the contract, would not lie, 
under such circumstances, against the covenantor ; because a court of 
equity would not compel the wife to part with her interest in the 
property. 

It will be observed, that the covenant is, that the wife shall acknow* 
ledge *' these presents,** confining the operation of the covenant to the 
deed of release. As the wife, before the Fines and Recoveries Act, 
would only have joined in the fine, the deed of covenant to levy the 
same being entered into by the husband (a married woman not being 
competent to covenant), so now she, by any deed, may bar herself of her 
right of dower ; and therefore as that is efi^ected by the release, there is 
no need for her to acknowledge the lease for a year, on which the same 
is grounded. 

Where, however, the conveyance is of estates belonging to the wife, 
or rather to the husband in her right, the practice is, that the wife should 
acknowledge the lease upon which the deed of release is grounded, as 
well as the release itsdf ; and this seems to be the distinction taken in 
the profession. Upon slight reflection it may perhaps appear that this 
is a superfluous caution ; for, as in case of a devise or other assurance of 
lands to a married woman, in fee, the husband is entitled to an estate 
for the joint lives of himself and wife, and therefore a present estate of 
freehold, sufficient to enaUe him alone to make the bargain and sale or 
lease for a year on which the release is to be grounded, and consequently 
that the wife's concurrence is only requisite to the release by which her 
interest, ultra her husband's interest, is to be conveyed ; her acknow- 
ledgment, therefore, of the release is alone required by the act of parlia<. 
ment As, however, the practice has obtained of making the wife 
(though unnecessarily) a party to the lease for a year, as well as the 
release, and therefore as her acknowledgment of both is considered 
essential, that form will hereafter be followed in cases where the hus- 
band and wife dispose of lands the property of the wife. Although 
this point does not arise in this place, it has been thought, in referring 
to the general subject, that it would be better to observe upon it at once. 

The clause of the act, requiring the acknowledgment of deeds by 
married women, is the 79th ; and is as follows : — '* And be it further 
enacted, that every deed to be executed by a married woman for any of 
the purposes of this Act, except such as may be executed by her, in her 
character of protector, for the sole purpose of giving her consent to the 
disposition of a tenant in tali, shall, upon her executing the same, or 
afterwards, be produced and acknowledged by her as her act and deed, 
before a judge of one of the superior courts at Westminster, or a master 
In Chanoery, or before two of the perpetual Commissioners, to be respec« 
tively appointed as herein-after provided.'' 
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and assigns, that the said Mary A. (she hereby consenting) 
shall and will forthwith, or as soon as conveniently may be 
after the execution of these presents, at the costs and charges 
of the said [vendar]y his heirs, executors, or adminbtrators, duly 
appear before a Judge of one of the superior courts at fVe^ 
minster^ or a Master in Chancery, pursuant to the said act 
passed in the fourth year of the reign of his late Majesty 
King JViUiam the Fourth, intituled, ^^ An Act for the Abo- 
lition of Fines and Recoveries, and for the Substitution of 
more simple Modes of Assurance ;" and that the said Mary A. 
shall and will produce these presents, and acknowledge the 
same to be her act and deed before such Judge or Master 
in Chancery, and be examined by him apart from the said 
[vendor] her husband, touching her knowledge of the con- 
tents of these presents, and freely and voluntarily consent 
thereto, and do all such other acts and things as are re- 
quired by the said act of parliament for completing and 
giving effect to such separate examination of and acknow- 
ledgment by the said Mary A. as aforesaid: Ann this Im- snd witneat: 

.1 • 1 Vendor oGfvo- 

DENTURE FURTHER WITNESSETH, that in pursuancC and nantfltosurreii- 

further performance of the said agreement, and in consider- ^ oopyboldi. 
ation of the said sum of — --»Z», so paid as herein-before is 
mentioned. He the said [vendor'] doth hereby for himself, his 
heirs, executors, and administrators, covenant, promise, and 
agree with and to the said [purchaser]^ his heirs and assigns, 
that he the said [vendor] and the said A. B. and C. D. [trustees 
of the settlement^ and all other persons lawfully and rightfully 
claiming under or in trust for him or his heirs or issue, shall 
and will, at the costs and charges of the said [purchaser]^ 
his heirs or assigns, at or before the next Court Baron of 
Customary Court to be holden in and for the said manor of 
Blackacre, or out of court, according to the custom of the 
said manor, well and effectually surrender, or cause to be 
Surrendered into the hands of the lord or lady of the said 
manor, according to the custom thereof, to the use of the said 
[pta'chaser]^ his heirs and assigns for ever. All [copyhold Copyhold 
parcels]^ with their and every of their rights, members, and P*"*^ 
appurtenances. And all the estate, right, title, interest, trust, 
property, possession, claim, and demand whatsoever, of them 
the said [vendor]^ A. B. and C. D., and each of them, of, in, 
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and to the same and every part thereof, to the intent that the 
said \jmrcha8er\ and his heirs may be admitted tenant or 
tenants of the same, To hold the same unto the said {jpur- 
chaser']f his heirs and assigns for ever, at the will of the lord 
or lady of the said manor, by copy of Ck)urt Roll, according 
to the custom of the said manor, by and under the rents, 
Coreiuuitfl for suits, and services therefore due and of right accustomed. And 
** the said [vendor']^ for himself, his heirs, executors, and admi- 

nistrators, doth covenant, promise, aud agree with and to the 
said Ipurchaser']^ his heirs, appointees, and assigns, by these 
presents, in manner following, (that is to say) that for and 
notwithstanding any act, deed, matter, or thing whatsoever 
by him the said [oencfor], or the said A. A., or either of them, 
made, done, committed, or executed, or knowingly or willingly 
suffered to the contrary, He the said [vendor'ji at the time of 
the sealing and delivery of these presents, is lawfully, right- 
Sdsed in fee. fully, and absolutely seised of and in, or well and sufficiently 

entitled to the said messuages and other hereditaments herein- 
before granted and released, or expressed and intended so to 
be, and every part thereof, with their appurtenances, for a 
good, sure, sole, perfect, and indefeasible estate of inheritance 
in fee tail general in possession, without any manner of con- 
dition, use, trust, property, power of revocation, equity of re- 
demption, remainder, or limitation of any use or uses, or other 
restraint, cause, matter, or thing whatsoever, to alter, 
change, defeat, incumber, revoke, or make void the same. 
Good right to And that for and notwithstanding any such act, deed, matter, 
rendCT. ""'' ^^ thing as aforesaid, He the said [vendor']^ and A. B. and 

C. D., or one of them, now have or hath in themselves or 
himself, good right, full power, and lawful and absolute au- 
thority, to grant, bargain, dispose of, surrender, sell, release, 
and confirm the said freehold and copyhold messuages, farms, 
lands, and other hereditaments herein-before granted and 
released, or expressed and intended so to be, and herein- 
before covenanted to be surrendered, with their appurtenances, 
unto the said [^purchaser']^ his heirs and assigns, in manner 
aforesaid, according to the true intent and meaning of these 
presents ; And that the messuages or tenements, and other 
hereditaments herein-before granted and released, or ex- 
pressed and intended so to be, with their appurtenances, shall 
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and may from time to time, and at all times hereafter, go and 
remain To the uses herein-before limited, expressed, and 
declared concerning the same, and that the same, together 
with the said copyhold hereditaments herein-before covenanted 
to be surrendered, shall and may be peaceably and quietly 
entered into and upon, and be held, occupied, and enjoyed, 
and the rents, issues, and profits thereof, and of every part 
thereof, had, received, and taken accordingly, without the 
lawful let, suit, trouble, denial, eviction, interruption, claim. For quiet eDjDjw 
or demand whatsoever, of or by them the said [vendor]^ A. B. "**"*• 
and C. D., or either of them, their or either of their heirs or 
issue, or of or by any other person or persons lawfully or 
equitably claiming or to claim by, from, or under, or in trust 
for him, them, or any of them, or by, from, or under the 
said A. A. ; And that free and clear, and freely and clearly Free from kk. 
and absolutely acquitted, exonerated, released, and for ever cumbranoee. 
discharged or otherwise by tlie said [vendor]^ his heirs, exe- 
cutors, or administrators, well and sufficiently saved, defended, 
Icept harmless, and indemnified of, from, and against all and 
all manner of former and other gifts, grants, bargains, sales, 
jointures, dowers, right and title of dower, uses, trusts, in tails, 
wills, statutes, statutes merchant and of the staple, recog- 
nizances, judgments, executions, rents, arrears of rent, annu-- 
ities, legacies, sums of money, yearly payments, forfeitures, 
re-entries, cause and causes of forfeiture and re*entry, debts 
of record, debts due to the Queen's Majesty, and of, from, and 
against all other estates, titles, troubles, charges, debts, and 
incumbrances, either already had, made, executed, occasioned, 
or suffered by the said [vendor"], or the said A. B. and C. D., 
or either of them, their or either of their heirs or issue, or by 
any person or persons lawfully or equitably claiming or to 
claim by, from, or under, or in trust for him, them, or any of 
them, or by the said A. A., or by any person claiming under 
him; And further, that he the said [nendor], and Mary his And for further 
wife, and his heirs or issue, and all and every other person 
or persons having or claiming, or who shall or may have or 
claim, any estate, right, title, inheritance, use^ trust, property, 
claim, or demand whatsoever, either at law or in equity, of, 
in, to, or out of the said messuages, farms, lands, and other 
h>Breditaments herein-before granted and released, or exr« 
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pressed and intended so to be, and herein-before covenanted 
to be surrenderee^ or any of them, or any part thereof re^ 
spectively, by, from, or under, or in trust for him the said 
[yendor\ and his heirs or issue or the saic} A. B. and C. D. 
or their heirs, or any of them, or by, from, or under the said 
A. A., shall and wiU from time to time, and bX. all times here* 
after, upon every reasonable request to be made for that 
purpose, by, with, and at the proper costs and charges in the 
law of the said \_pvarcha8er'\j his heirs, appointees, and assigns, 
make, do, acknowledge, and execute, or cause €md procure to 
be made, done, acknowledged, and executed, all and every 
such further and other lawful and reasonable acts, deeds, 
things, devices, conveyances, surrenders, and assurances in 
the law whatsoever, for the further, better, more perfectly, 
and absolutely granting, conveying, surrendering, and as* 
suring of the said freehold and copyhold messuages, farms, 
lands, and other hereditaments herein-before granted and re- 
leased, and covenanted to be surrendered respectively, and 
every part thereoi^ with their appurtenances, unto the said 
\^purchaser\ his heirs, appointees, and assigns, as by the said 
[^purcha9er\ his heirs, appointees, or assigns, or his or their 
counsel in the law, shall be reasonably devised, or advised and 
required. In Witness, &c. (g) 

(^) In an earlier note to this form^ reference was made to the sug- 
gestion of Mr. Justice Blackstone as to a new mode of assurance in lieu 
of the levying of a fine or Buffering a common recovery as a bar to estates 
tail^ by a solemn deed to be enrolled in some Cour^ of Record. It has 
been already seen that the tenant in tail may convey as if he were 
tenant in fee-simple; but by the 41st section of the Fines and Re- 
coveries Act^ it is enacted^ '' That no assurance by which any disposi- 
tion of lands shall be effected under this act by a tenant in tail thereof 
(except a lease for any term not exceeding twenty, one years^ to com- 
mence from the date of such lease^ or from any time not exceeding twelve 
calendar months from the date of such lease^ where a rent shall be 
thereby reserved, which at the time of granting such lease shall be a 
rack-rent, or not less than five-sixth parts of a rack-rent), shall have 
any operation under this act, unless it be inrolled in His Majesty's^ High 
Court of Chancery within six calendar months after the execution 
thereof; and if the assurance by which any disposition of lands shall be 
efibcted under this act shall be a bargain and sale, such assurance, al- 
though not inrolled within the time prescribed by the act passed in 
the twenty-seventh year of the reign of His Migesty King Henry the 
Eighth, intituled ^* For Inrohnent o/Bargairu and Sales," shall, if in- 
roQed hi the said Court of Chancery within the time prescribed by this 
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dAUfle, be as good and valid as the same would have been if the same 
had been inrolled in the said Court within the time prescribed by the 
said act of Henry the Eighth." 

It is therefore necessary that this deed should be enrolled as above 
mentioned ; and in every case where, as above, a vendor, who is tenant 
in tail in possession, conveys to a purchaser or other alienee in fee simple, 
and his (the vendor's) wife joins to extinguish her dower, a note is 
generally added by the conveyancers to the draft to the following effect : 
— *' The deeds of lease and release must be enrolled in the Court of 
Chancery within six calendar months after their execution, in order 
that the estate tail may be effectually barred under the 3 & 4 IT. 4. c. 74. ; 
and the deed of release must be acknowledged by the vendor's wife be- 
fore a Judge or Master in Chancery if she live in London, or before 
the Commissioners appointed under the same act if she live in the 
country." 
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XV. 

• 

Conveyance by Lease and Release of Freehold Lands^ 
^c.f in Fee-simple. Tenant for Life {Protector of the 
Settlement (a), and Tenant in Tail in remainder^ to 
A. B,, in order to Bar the Estate Tail (i), and all 
Remainders expectant thereupon. 

Ptftiefc THIS INDENTURE, made the day of in the year 

of our Lord 1834, Between A. B. [tenant for life and protector 

(a) In the note (a) to No. XIV. ante, p. 146.^ it was stated^ that under 
the law, as it stood previously to the passing of the Act 3 & 4 ^. 4. 
c. 74., a tenant in tail in remainder expectant on an estate of freehold, 
had no means of suffering a reooTery without the concurrence of the 
owner of the particular estate, hy reason that the writ of pracipe quod 
reddat must have been issued against the owner of the immediate estate 
of freehold in possession, which owner, or some one to whom he might, 
for the purpose of suffering the recovery, convey an estate of freehold, 
was called the tenant to the pracipe. The tenant in tail had no power 
to compel the particular tenant to join in the recovery, or rather in the 
deed, making the tenant to the precipe, although such particular tenant 
might be only a bare trustee. 

Upon this subject, Mr. Hayes, in his Introduction to Conveyancing^ 
before referred to, chap. 5. page 132., says, " Accident often conferred 
upon a stranger, in point of interest and duty, the important power of 
constituting a tenant to the precipe, while it deprived the beneficial 
possessor, to whom the power would have seemed more properly to 
belong, of all controul and voice on the occasion. — Besides, much in- 
vestigation and attention were requisite in order to insure a good tenant 
to the precipe, and numerous recoveries failed for want of a sufficient 
tenant If the Legislature had omitted to substitute any ceremony for 
the check afforded by the necessity of constituting a tenant to the pre- 
cipe, the adult son, tenant in tail, would have been enabled at pleasure 
to defeat the family settlement against the wish of the parent, tenant for 
life ; on the other hand, if the Legislature had provided a strictly analo- 
gous check, it would have given its deliberate sanction to an imperfect 
and arbitrary species of protection, indirectly resulting from the forms of 
the old law, and appearing altogether absurd and unintelligible when 
detached from the judicial proceedings of which those forms were the 
legitimate basis." 

In the First Report of the Real Property Commissioners, it is observed 
upon this subject, and upon the mischiefs arising from the necessity of 
the freehold being in the tenant to the precipe, that, " In consequence 
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of the settlemenf]^ of, &c., of the first part, B.B. of, &c., Esq. (the 
eldest son and heir of the body of the said A. B.), of the second 



of its being required that the tenant to the precipe should have the free- 
hold, great difficulties are frequently thrown in the way of barring entails^ 
and occasionally serious mischiefs arise. So long as the freehold remains in 
the tenant for life^ or, if their should be no tenant for life, in the tenant 
in tail who is to suffer the recovery, there is no difficulty. But it often 
happens, that the freehold is in a trustee, or has been aliened by the 
tenant for life or tenant in tail, and the person in whom it is vested 
cannot be traced, or will refuse to concur in making the tenant : some- 
times it a question of construction whether the freehold is vested in 
trustees. If, under the impression that they have not the freehold, they 
are not made to join in the conveyance to the tenant, the recovery may 
be void. Not unfrequeutly, from omitting to investigate the title when 
a recovery is to be suffered, or from some other cause, it is not known 
that the freehold is in a trustee or, that it has been aliened ; and from 
ignorance of this circumstance the recovery is void. These] mischiefs 
can only be remedied by obtaining the concurrence of the person in 
whom the freehold is vested, and suffering a new recovery. If a reco. 
very should be void for want of a proper tenant to the prscipe, and the 
defect should not be discovered in the lifetime of the tenant in tail who 
suffered it, the evil is incurable, and the estate may be lost by the 
persons claiming under the recovery. (See 1 PresL on Conv. p. 28.) 

" When a tenant in tail in remainder is desirous of suffering a reco. 
very, he is at the mercy of the person having the freehold, who has in 
his power to withhold his assent. There are instances of this power 
being abused, and of the person having the freehold, extorting from the 
remainder-man a consideration for his concurrence. This sometimes 
occurs when the freehold continues in the first tenant for life, who 
may, or may not, be connected with the remainder-man ; but it more 
frequently occurs when the freehold is invested in an alien, who is ge- 
nerally a stranger. There are cases, in which great skill and caution 
must be used in making the tenant to the precipe, in order to preserve 
powers, rights, and interests, which might otherwise be prejudiced or 
extinguished, as the following examples will show : — If a tenant for 
life conveys to a tenant to the prscipe, to enable a remainder-man in 
tail to suffer a recovery, he will, without caution, extinguish the powers 
annexed to his estate for life, and let in upon his own estate the incum- 
brances of the remainder-man. The expedients adopted to prevent this 
mischief, are extremely subtle and artificial. By similar expedients, a 
tenant for life, with a contingent remainder in tail either to himself or 
his children, may assist a remote remainder-man in tail in suffering a 
recovery, without destroying the contingent remainder. If a person, 
having either an estate tail or an estate for life, with a contingent re-* 
mainder to his children, (but, as not unfrequeutly happens, it is doubt- 
ful which^) is desirous of barring his supposed estate tail by a recovery, 
but at the same time wishes to prevent ihe forfeiture of his supposed 
life estate, and the destruction of the contingent remainder, a different 
contrivance no less artificial is resorted to. In recoveries of copyholds, 
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Rental of con- part, and C. D.9 of, &c., of the third part : Whereas by certain 
Te^ceto J.B. indentures of lease and release, bearing date respectively the 



most of these precautions are unnecessary. After the demandant has 
obtained judgment in a recovery, a writ of seisin is sued out, to be exe- 
cuted by the sheriff of the county where Ihe lands lle^ and he returns 
that he has executed the writ^ and delivered seisin of the lands to the 
demandant. But this is a false return ; for the writ is never executed^ 
and seisin is never^ in fact^ delivered. So that^ while the law requires 
that the demandant shaU recover against the actual tenant of the free- 
hold, when he has recovered the lands^ it fails in the final object of the 
action^ namely^ that of giving him possession. Thus the suit is to com- 
mence with all the formalities of a real action, but to end with dis- 
pensing with the only object of those formalities^ namely^ to give to the 
demandant the lands sued for." 

In order to cure die mischiefs thus arising^ but at the same time to 
avoid the danger of leaving the family arrangements of the settlement 
solely in the power of an improvident tenant in tail, the Act of Parlia- 

/ ment invests the previous tenant for life with the power of giving or 
i withholding his consent to an alienation by the tenant in tail^ but at the 

( some time does not prevent the tenant in tail from alienating his estate 
tail^ although the'tenant for life may not give his consent to the alien, 
ation. The effect of such consent and such nonconsent will be adverted 
to presently. The party having power to grant such consent^ is desig- 
nated in the Act, *' protector of the settlement," and the 22d section 
points out who shall be such protector^ in the following words : — ^' And 
be it further enacted, that if, at the time when there shall be a tenant 
in tail of lands under a settlement^ there shall be subsisting in the same 
lands or any of them^ under the same settlement^ any estate for years, 
determinable on the dropping in of a life or lives^ or any greater estate 
t(not being an estate for years)> prior to the estate tail, then the person 
who shall be the owner of the prior estate^ or the first of such prior es- 
tates, if more thanone^ then subsistingunder the same settlement^ or who 
would have been so if no absolute disposition thereof had been made, 
(the first of such prior estates, if more than one, beings for all the pur. 
poses of this act^ deemed the prior estate,) shall be the protector of the 
settlement^ so far as regards the lands in which such prior estate shall be 
subsisting^ and shall, for all the purposes of this act, be deemed the owner 
of such prior estate, although the same may have been charged or in- 
cumbered either by the owner thereof or by the settler, or otherwise 
howsoever, and although the whole of the rents and profits be exhausted 
or required for the payment of the charges and incumbrances of such 
prior estate, and sdthough such prior estate may have been absolutely 
disposed of by the owner thereof, or by or in consequence of the bank- 
ruptcy or insolvency of such owner, or by any other act or default of 
such owner ; and that an estate by the curtesy, in respect of the estate 
tail, or of any prior estate created by the same settlement, shall be 
deemed a prior estate under the same settlement, within the meaning of 
this clause ; and that an estate by way of resulting use or trust to or for 
the settler shall be deemed an estate under the same settlement, within 



Conveyance by Lease and Release* 1B7 

— and dajrs of , and made or expressed to be made 

between of the one part, and John B., late of -, &c., of 

the other part, the messuages, lands, tenements, and heredita- 
ments herein-after described and intended to be herteby 
granted and released, were conveyed and assured unto the 
said John B. and his heirs, to the use of the said John B.^ 
his heirs and assigns for ever : And whereas the said John Will of John B. 
B. duly made, signed, and published his last will and testa- ^tes for life 

ment in writing, bearing date the day of , exe- andintaa. 

cuted and attested in such manner as was then by law re- 



the meaning of this clanse.'* And there are other cases of protectorship 
provided hy the Act, unnecessary here to be alluded to. 

By theS4th section it is enacted^ " That if at the time when any person, 
actual tenant in tail of lands under a settlement^ but not entitled (6 the 
remainder or reversion in fee immediately expectant on the determin- 
ation of his estate tail, shall be desirous bf making under this Act a dis- 
position of the lands entailed, there shall be a protector of such settle, 
ment, then, and in every such case^ the consent of such protector shall be 
requisite to enable such actual tenant in tail to dispose of the lands 
entailed to the fbU extent to which he is herein-before authorised to 
dispose of the same ; but such actual tenant in tail may, without such 
consent^ make a disposition under this Act of the lands entailed, which 
shall be good against all persons, who^ by force of any estate tail which 
shall be vested in, or might be claimed by, or which, but for some 
previous act or default^ would have been vested in, or might have been 
claimed by, the person making the disposition, at the time of his 
making the same, shall daim the lands entailed.'* 

(b) »' Under this act," says Mr. Hayes (Introduction,^, 134,), ''the 
assurance of a tenant in tail in remainder, with a limitation over, will pro- 
duce, without the concurrence of any previous taker, an effect analogous 
to that of a, fine with proclamations levied by him previously to the Act, 
or, in other words, such an assurance will confer a lawful title to a fee 
commensurate in point of duration with the issue ih tail (s. 34.), and 
having the alienable, devisable, and descendible qualities of a pure fee- 
simple ; but in order to render his assurance of equal efficacy with a re- 
coveryy or, in other words, in order to bar, as well his estate tail, as the 
estates and interests limited after or in defeazance of his estate tail, he 
must obtain the consent of the protector. 

^' The advantage attending the new mode of making the first bene- 
ficial owner merely a consenting, and not a conveying party, will be, that 
he will be able to give his concurrence to the alienation by the remainder- 
man in tail, without afiecting the powers or contingent rights or interests 
of the tenant for life, anterior to die estate tail to be barred, and with- 
out letting in the incumbrances of the remainder-man, which, without 
due caution, were the consequences of the old rule." (1 Heal Prop, 
Rep.) 

M 4 



168 



Conveyance by Lease and Release. 



Death of tes- 
tator. 

Desire of 
tenant in tail 
to bar the 
estate tail, 
and application 
of him to tenant 
for life to oon- 
eur. 



quired for rendering valid the devise of freehold estates, and 
thereby gave and devised all and every the said messuages, 
lands, tenements and hereditaments, and all other the real 

estates situate, lying and being at ^ or elsewhere^ in the 

county of , of or to which the said John 5., or any per- 
son or persons in trust for him, was or were seised or en- 
titled for an estate of freehold and inheritance in fee-«imple, 
in possession, remainder, reversion, or expectancy, with their 
and every of their appurtenances. To the uses, upon the trusts, 
and for the ends, intents, and purposes, and with, under, and 
subject to the powers, provisoes and declarations therein-after 
declared, and in part herein-after mentioned ; that is to say. 
To the use of his (the said testator's) son, the said A. B., and 
his assigns, for and during the term of his natural life, without 
impeachment of or for any manner of waste, and after the 
determination of that estate by any means in his life time. To 
the use of G. H. and J. K. therein respectively described, and 
their heirs, during the life of the said A. B^ upon trust, by the 
usual ways and means to preserve the contingent remainders 
therein-after limited from being defeated or destroyed, and 
from and after the decease of the said A. B., To the use of 
the first and other sons of the said A. B. successively, in tail, 
so that the elder of such sons, and the heirs of his body issu- 
ing, might be preferred to and take before the younger of 
such sons and the heirs of their respective bodies issuing, with 
divers remainders over : And whereas the said John B. de- 
parted this life on or about the day of , without 

having revoked or altered his said will : And whereas the 
said B. B. is desirous that the estate tail to which he is en- 
titled in remainder expectant on the decease of the said A. B., 
of and in the messuages, lands and hereditaments hereby 
granted and released, or expressed and intended so to be, should 
be enlarged, or converted into an estate in fee-simple absolute, 
and is also desirous that all remainders and reversions ex* 
pectant and dependent upon the same estate tail of the said 
B. B., of and in the same hereditaments, should be barred, 
defeated, or destroyed, and for that purpose, and for enabling 
him so to do, he the said B. B. hath applied to the said A. B. as 
the protector of the settlement made by the said herein-before 
recited will, to join with him the said B. B. in manner herein- 
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after expressed, which he the said A. B. hath consented to do, 
and hath agreed to sanction such conveyance as is herein-after 
contained, and generally to concur in these presents in manner 
herein-after mentioned : Now this Indenture witnesseth. Witness, tenant 
that in pursuance and performance of the said agreement, and ^.^j^ c^^Yof 
for the purpose of enlarging the estate tail in remainder protector, 
created by the said in part recited will of him the said B. B., 
into an absolute estate in fee-simple, and for barring and ex- 
tinguishing all estates tail, and all remainders and reversions 
expectant and dependent upon the estate tail of the said B. B. 
of and in the messuages, lands, tenements and hereditaments 
hereby granted and released, or expressed and intended so to 
be, and for conveying and assuring the same premises (subject 
and without prejudice to the estate for life of the said A. B.), 
unto and to the use of the said B. B., his heirs and assigns, 
and also in consideration of the sum of 5^. of lawful money of 
the United Kingdom of Great Britain to the said B. B. paid 
by the said C. D., at or before the sealing and delivery of these 
presents (the receipt whereof is hereby acknowledged), He the 
said B. B., under and by virtue and in pursuance of the powers 
and provisions for that purpose given by and contained in an 
Act of Parliament passed in the fourth year of the reign of His 
late Majesty King William the Fourth, intituled " An Act for 
the Abolition of Fines and Recoveries, and for the Substitution 
of more simple Modes of Assurance," and with the consent and 
approbation of the said A. B., as such protector of the settle- 
ment made by the said herein-before recited will as herein-be- 
fore mentioned, and testified by his being a party to, and seal- 
ing and delivering these presents, Hath granted, bargained, 
sold, released (c), and confirmed, and by these presents. Doth 

(c) By the 40th section of the Fines and Recoveries Act before ad- 
verted to, it will be remembered that it is enacted^ " that every disposi- 
tion of lands under this Act by a tenant in tail thereof^ shall be effected 
by some one of the assurances (not being a wiU) by which such tenant 
in tail could have made the disposition of his estate, were an estate at 
law in fee-simple absolute." So that the conveyance by lease and release 
is adopted for carrying this estate tail in the text. This form of as- 
surance has been long in use for the conveyance of a remainder or 
reversion^ although, strictly speakings a grant would appear the more 
proper mode; for, as observed in the Introduction, p. 6., '^ It is preferable 
to a grant for the conveyance of a remainder or reversion, as it will 
avoid the necessity of proving the existence of the particular estate at 
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grant, bargain, sell, telease and confirm unto the said CD.), 



the time of the conveyance^ which would be necessary if a grant were 
employed. 

Upon the subject of the tnode of assurance substituted for barring 
entails of land, Mr. Hayes (Introductinn to Conveyancing, p. 20.) has the 
following observations — " The substitution for the barring of an estate 
tail^ and all estates and interests to take effect af(er the determiuation or 
in d^feazance of the estate tail, if an assurance by deed (s. 40.) (t. e, a 
writing under seal), to be inroUed (s. 41.) in thte Court of Chancery 
within six calendar months after the execution. 

'* The inrolment requisite for the purpose of giving effect to a disen- 
tailing assurance under the Act, does not excuse a noncompliance with 
the requisition of any other law in regard to inrolment, or r^stration : 
so that if, for instance, the lands lie within a registry district, the deed 
must also be registered; and if the transactions be within tiie Annuity Acts, 
a memorial must be inroUed. But the inrolment may be operative for 
several purposes, where inrolmentin the same Court and within the same 
period will satisfy the law in each case. (2? ff» 8. e. 18. ; 9 ^* 2. 
c. 36,) Where the deed is intended to have the double operation of 
barring an entail and passing the estate of a married woman, it must be 
perfected with the distinct ceremonies appropriated to those several objects." 

'< The assurance must be, or must purport to be, an actual conveyance 
inter vivoi^ adapted to pass the legal inheritance (a. 40.), as a feoifhient, 
a lease and release, a bargain and sale (s. 41.), or, if the estate tail 
be not in possession, or the subject be incorporeal, a grant. It is not 
enough, on the one hand that the instrument is a deed, unless it be 
adequate to pass the estate of the tenant in taO, considered as a legal fee 
simple, nor, on the other hand, that it is an assurance adequate to pass 
such estate, unless it be also a deed." 

Wliether the estate tail be legal or equitable, vested or contingent ; 
or whether, having once been legally vested, it has been divested and 
turned to a right {Definitions^ s. 1.) ; nay, even if the operation of a 
previous fine with proclamations, or a previous assurance under the Act 
itself, has absolutely barred the issue in tail, and reduced the entail to 
the shadowy privilege of barring claimants in remainder or reversion ; 
still the tenant in tail, or the would.be tenant in tail, must be treated, 
for tiie purposes of this Act, as having a legal estate in fee simple in the 
land, and must convey by one of those ordinary modes of assurance 
which the law has appropriated to the transfer of a freehold interest. 
The Act, in requinng a legal conveyance, as well of estates in the land, 
as if unsubstantial rights and equities in respect of the land, may be 
thought to have strained the application of tedinical forms beyond tech. 
nical reasoning; but it was the policy of the Legislature, while it abolished 
the old solemnities, and substituted more simple modes of assurance, 
still to exact the observance of ceremony, and to prevent settlements, 
framed for the most part with caution and deliberation for the purpose 
of preserving estates in families, from being annulled by instruments un. 
advisably prepared, or inadvertentiy executed. 

But it should be observed, that the words of the Act are, ' as if Am 
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in his actual possession (^, now being, by virtue of a bargain Re^rence to 
and sale to him thereof made by the said B. B., in con- ^^^ '«*** ^®' • 

year. 

estate were an estate at law in fee-aimple abaolute ;' which must be in- 
terpreted^ ' as if an estate in fee^simple absolute occupied the Tery place 
of the estate tail ; ' so that if^ for example^ an estate tail be expectant on 
a particular estate^ an assurance adapted to pass a remainder in fee will 
satisfy the enactment. The test therefore to be applied^ in order to 
ascertain the appropriate mode of assurance, is — firsts to consider the 
person intending to convey, as owner of a legal estate in fee-simple ; and 
secondly^ to consider the position which that estate would occupy ; re. 
gard being also had to the nature of the subject^ as, whether it be 
corporeal^ and therefore lying In livery, or incorporeal, and therefore 
lying in grant.'* 

'* A remainder,** says Mr. Watkins {Prineiph9 of Conveyancing, b. i. 
ch. 18.), is that portion of interest which, on the creation of a particular 
estate, is limited over to another. (2 Bl. Com. l64.) Remainders are 
either veeted or contingent. A vested remainder is that which is limited, 
or is transmitted to a person who is capable of receiving the possession, 
should the particular estate happen to determine ; as to A. for life, re- 
mainder to B. and his heirs : here, as B. is in existence, he is capable 
(or his heirs if he die) of taking the possession whenever A.'s death may 
occur. {Smiith v. Packhurst, 3 Atk. 138.) A remainder is contingent, 
when the particular estate may happen to determine hejbre the person to 
whom the remainder is limited can take possession ; as to A. for life, 
with remainder to the right heirs of B. : now, during B.'s life the re. 
mainder is contingent, as he cannot [have an heir till his death, and 
therefore, should A. die before B., there could be no one to take the pos- 



session." 



" By the feudal law, tfae-freehold could not be vacant, or, as it was 
termed, in abeyance. There must have been a tenant to fulfil the feudal 
duties or returns, and against whom the rights of others might be main- 
tained. If the tenancy once became vacant, though but for an instant, 
the lord was warranted in entering on the lands, as the consideration on 
the part of the tenant had ceased ; and consequently, as no returns were 
made, there being no one to render the services of the feud, the lord was 
entitled to resume it The tenant can only subject his own estate to his 
own limitations, and therefore, the moment die estate ended by the 
cession of the tenancy, all limitations of that estate were also at an end. 
The lord, on the escheat, is in paramount the tenant ; he is in of an 
estate from which the tenants was originally derived. Hence, then, the 
necessity of an immediate estate of freehold, or of a freehold in possession, 
being vested in some person actually in existence, who may fulfil the 
duties of the feud, and who may answer to the prteeipe of strangers ; 
and hence the necessity also of the remainder taking effect during the 
existence of such particular estate, or eo instanti that it determines, as a 
limitation of an estate cannot take place when that estate itself is no more.*' 

(d) Mr. Butler (Co. Litt. 270 a.) observes, " not only estates in pos- 
session, but estates in remainder and reversion, and aU other incorporeaL 
hereditarorats, may be effectually granted and conveyed by lease and re- 
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sideration of d^., by an indenture bearing date the day next 
before the day of the date of these presents, for the term of 



lease; but it is an inaccaracy to say that the releasee^ in these cases, is in 
the actuai possession of the hereditaments ; the right expression is^ that 
they are a4^uaUy vested in him, by Tirtue of the lease of possession and 
the statute. 

In this form as the only conyeyancing party is the tenant in tail^ there 
is no need for any other person to join in the lease for a year. The 
protector only consents to this disposition, but does not convey his life 
estate, and this consent may he given either by the instrument barring 
the entail, or by a separate deed, — the 42d section of the Fines and Re- 
coveries Act enacting, '* that the consent of the protector of a settlement 
to the disposition under this Act by a tenant in tail, shall be given either 
by the same assurance by which the disposition shall be effected, or by 
a deed distinct from the assurance, and to be executed either on or at 
any time before the day on which the assurance shall be made, otherwise 
the assent shall be void." 

Upon the point referred to by Mr. Butler, as named in the first pa- 
ragraph above, it may be as well in this place to insert a note appended 
to Watkins's Principles of Conveyancing^ b. ii. ch. 13. p. 347., from the 
edition by Mr. White. The passage in the text of Watkins is as follows: 
— " If an estate for a year be granted at common law, the leasee should 
make an actual entry into the lands before the release be made to him ; 
and this should always be done when a corporation is granted, as a cor- 
poration cannot be seised to an use. If, however, the granter can stand 
seised to an use, he may, to avoid the trouble of an actual entry by the 
grantee, make a bargain and sale, in consideration of money, (though for 
a nominal sum only, as for 5s,, which is never intended to be paid,) to 
the purchaser for a year : an use will then arise, which the statute will 
immediately execute without enrolment; and when the purchaser is 
thus in possession or seisin, (for a bargain and sale may be made as well 
of a reversion or vested remainder, as of an estate of freehold in pos- 
session ; Butler, n. 3. Co. Litt. 270. a.) a release may be made to him. 

Upon this paragraph, Mr. White, in the excellent edition above 
referred to, published during the present year, and containing much 
valuable practical information upon the several recent statutes afiecting 
real property, observes: ''If an estate be limited to A. for five hundred 
years, with remainder to B. in fee, and B. makes a lease by bargain and 
sale to C, for one year, to commence immediately ; on a first impression 
the lease appears to be trivial and vain; but it is to be recollected that 
during that year, the reversionary lessee, having an estate executed by 
the statute, and not merely an interesse termini, is entitled to the rent 
reserved on the term of five hundred years ; and as to that term, the 
lessee for one year is the immediate reversioner, and the proper person 
to take advantage of a forfeiture or merger of the prior term. Mr. 
Wooddeson, in speaking on this subject, seems to treat the lease for a 
year as a mere nullity. He asks, 'How can a remainder-roan or 
reversioner bargain and sell the present possession, which he is not him- 
self entitled to invade ? Or how can the law supply the actual entry of 
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one whole year, commencing from the day next before the day 
of the date of the said indenture of bargain and sale, and by 
force of the statute made for transferring uses into possession) 
and his heirs, All that the remainder in fee-tail of him AUthere- 
the said B. B., expectant on the decease of the said A. B., of ™"° 
and, in All, &c. [_parcels]y together with all and singular 
houses, outhouses, edifices, buildings, barns, stables, coach- 
houses, cottages, yards, gardens, orchards, backsides, tofts. General words, 
lands, meadows, pastures, commons, common of pasture, com* 
mon of turbary, mines, minerals, quarries, furzes, trees, woods, 
underwoods, coppices, and the ground and soil thereof, mounds, 
fences, hedges, ditches, ways, waters, watercourses, liberties, 



the lessee, when such entry would be wrongful and illegal ? If, indeed, 
there is a subsisting freehold interest, the reversion or remainder ex* 
pectant thereon may very consistently be passed away by release^ by 
force of tbe word ' grant/ which is apt and usual on those occasions.' 
(2 Wood, LecU SOS,) In this passage the Vinerian professor is under- 
stood to object to tbe inapplicability of the statute of uses to a bargain 
and sale of a remainder^ for that the statute deals with the possession, 
whereas the very characteristic of a remainder, is that it wants the pos* 
session^ ergo, the statute does not apply^ and the bargain and sale for a 
year being simply void^ the release operates as a grant of the reversion. 
This reasoning may not be inappropriately applied to a lease, at common 
law^ of an estate in remainder ; such a lease passes only an interesse 
termini, which requires entry to perfect it^ and entry cannot be made 
in respect of a remainder. The Statute of Uses^ however^ deals with the 
seisin — not with the possession ; and therefore it is not technically cor- 
rect to say^ in the language of every release, that * by force of the statute 
made for transferring uses into poesession ; ' for the statute was made 
for transferring the seisin to the use, — a thing very different ; and it is^ 
moreover, observable, that the statute expressly mentions reversions and 
remainders as part of the subjects on which it is intended to operate^ and 
hence it is inferred that the learned professor's observations on this point 
are not so well founded as his remarks usually are. 

'^ It is not indispensable to the operation of a release, to enure by way 
of enlargement of estate, that it should have an actual possession to 
work upon ; — an estate vested in interest, though not in possession, is 
sufficient ; and for this reason, a reversion or vested remainder may be 
as effectually conveyed by lease and release, as an estate in possession. 
Thus, suppose a tenant for life, with remainder or reversion to B. in fee; 
the bargain and sale for a year to C. does not create a term for one 
year in actual possession, but a term for a year actually vested in C, 
and this estate is sufficient for the release to operate upon (Butl, n. (3), 
(270 a., Co. Litt): the conveyance is in form a lease and release, but in 
effect a grant." 
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privileges, easements, profits, commodities, emoluments, here- 
ditaments and appurtenances whatsoever to the said mes- 
suages, lands, tenements and hereditaments belonging or in 
anywise appertaining, or with the same or any of th^m re- 
spectively now or at any time heretofore demised, leased, 
held, used, occupied or enjoyed, or accepted, reputed, deemed, 
taken or known as part, parcel or member of them, or any 
part of them, or appurtenant thereunto, with their and every 
And the rcYer- of their appurtenances ; And the reversion and reversions, 

remainder and remainders, yearly and other rents, issues and 

profits of all and singular the messuages, lands, tenements, 

hereditaments and premises hereby granted and released, and 

And all the intended so to be ; And all the estate, right, title, interest, in- 

estete, &0. heritance, reversion, use, trust, possession, property, claim and 

demand whatsoever, both at law and in equity, of him the said 

B.B. of, in, and to the same premises, and every part and parcel 

To hold to the thereof: To have and to hold the said messuages, lands, 

in tail in fee tenements, hereditaments, and all and singular other the pre- 

simpie. mises hereby granted and released, or expressed and intended 

so to be, (subject, nevertheless, and without prejudice to the 
estate for life of the said A. B. therein, and to all powers, 
exemptions, privileges (except the power (e) of consenting 
as protector) annexed, or belonging or appertaining to such 
estate,) unto the said C. D. and his heirs, To the only use 
and behoof of the said B. B., his heirs and assigns for ever, 
freed and absolutely discharged of and firom the estate tail of 
the said B. B., and all other estates tail, remainders, rever- 
sions, conditions and limitations thereupon expectant and 
depending. In Witness, &c. (/) 

(e) The 44th gection of the act declares that the protector shall not 
revoke his covenant. The words are as follows : — '^ And be it iiuther 
enacted^ that it shall not be lawful for the protector of a settlement^ who^ 
under this act^ shall have given his consent to the disposition of a tenant 
intail^ to revoke such consent'' 

(/) The above deed must be enrolled in Chancery within six calendar 
months of its execution. See note (y) to the last form^ No. XIV* 
ant^, page l63. 
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XVI. 

Conveyance by Lease ^nd Release, by Tenant for 
Life, Protector of the Settlement^ and Tenant in Tail in 
Remainder^ to certain Uses, (a) 

THI S INDENTURE, made the day of , in the year 

of our Lord 1838, Between A. R of &c. [tenant for life, pro- 
tector of the settlemeni\ of the first part, C. D. of &c [tenant in 
tail], eldest son and heir of the body of the said A. B., by 
Mary his wife, late Mary G, spinster, deceased, of the second 
part, and 1. 1, of &c«, of the third part : Whereas by Inden- Reciuis of 
tures of lease and release bearing date respectively on or ^^^,^2^^ 

about the and — days of , the release being made Kfe and the en^ 

or expressed to be made, between Georye J5., of &c., and the fy^'w^^ngT 
said A. B., of the first part, the said Mary J?., by her then jointure to pro- 
name and description of Mary G. of &c., spinster, of the ***^'**'^** 
second part, E. F., of &c. and G. H. of &c., of the third part, 
and I. K. of &c., and L. M. of &c., of the fourth part, (being 
the settlement made previously to and in contemplation of the 
marriage which was then intended, and which was shortly 
afterwards had and solemnized between the said A. B. [pro- 
tector] and the said Mary G.,) the capital messuage or tene- 
ment, lands and hereditaments, herein-after particularly men- 
tioned and described, and intended to be hereby granted and 

(a) Id the last precedent it will be remembered that the tenant for 
life (protector of the settlement) only gai^e hia consent^ and that the 
estate tail was simply barred and the fee conveyed to the tenant in talL 
In the present case, however, it ia supposed that, for the purposes of either 
mortgage^ or settlement^ or other family arrangement, it is intended that 
the life interest of the father is to be affected ; he Uierefore is made to 
join in the conveyance. If the purposes intended to be answered were 
the provisionB of a settlement^ or the marriage of a tenant in tail, in 
which he (the present tenant in tail) was to have some immediate pro- 
vision^ it must be obviously necessary that the estate for life of the pro- 
tector should be conveyed ; and so with regard to any other destination 
of the property under which the tenant in tail is intended to take any 
immediate interest. 
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released, were conveyed and assured, from and after the solem- 
nization of the said then intended marriage, to the use of the 
said A. B. [protector] and his assigns, for and during the term 
of his natural life, and from and after the determination of 
that estate by forfeiture or otherwise in his lifetime, To the 
use of the said E. F. and 6. H., and their heirs, during the life 
of the said A. B, [protector'], upon trust to support the contin- 
gent uses and estates therein-after limited, and from and after 
the decease of the said A. B. [protector]. To the use, intent, and 
purpose, that the said Mary G., in case she survived the said 
A. B. [protector], should receive and take the annual sum or 
yearly rent-charge of 300/. for her jointure, and in bar of her 
dower, with the usual powers and remedies by distress and 
entry for recovering and enforcing the payment thereof, and 
subject thereto. To the use of the said I. K. and L. M., their 
executors, administrators, and assigns, for the term of 200 
years, upon certain trusts for further securing the payment of 
the said annual sum or yearly rent-charge, and from and after 
the expiration or other sooner determination of the said term 
of 200 years, and in the mean time subject thereto. To thetise 
of the first and every other son of the said A. B. [protector], 
by the said Mary G., lawfully to be begotten, severally and 
successively, according to their respective seniorities, and the 
heirs of the body and respective bodies of all and every such 
sons and son issuing, with divers remainders over : And 
Death of WHEREAS the Said MoTy B. departed this life on or about the 
c»aJn?term. day of now last, and all arrears of the said an- 
nual sum or yearly rent-charge of SOOL having been paid up 
to the day of her decease, the said term of 200 years, created 
by the said recited Indenture of settlement, has, by force of 
a proviso for that purpose therein contained, absolutely ceased 
Desire of pro- and {letermined: And whereas the said A. B. [protector] 

teDMt hi toU to ^^^ ^' ^* l^^^^^ ^^ ^*^' ^® desirous that the estate for life 
bar the intail, of the said A. B. [protector], of and in the capital messuage 

or tenements, lands and hereditaments, hereby granted and 
released, should be absolutely determined {b), and that the es- 

(b) Under the conveyance^ in pursuance of the desire of the tenant 
for life and tenant in tail mentioned in this recital^ the object is of course 
to get the whole legal fee in the releasee, to the new uses to be declared 
by this or any subeequent deed. Inasmuch as the limitation to the 



&c. 
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tate tail to which he, the said C. D. [tenant in tail] is entitled 
in remainder expectant on tlie decease of the s€ud A.B. 
[jnrotectar], of and in the same hereditaments, and all re* 
mainders and reversions expectant and dependant upon the 
same estate tail, should be absolutely barred, defeated and 
destroyed ; and that the s€ud capital messuage or tenement, 
lands and hereditaments, and the inheritance in fee-simple in 
possession thereof, should be limited to the uses, and in the 
manner hereinafter expressed of and concerning the same. 
Now THIS Indenture witnesseth, that for the intents and WitnesBthey 
purposes hereinbefore recited, and particularly in order to ^^^^^ 
defeat and destroy all estates tail of the said C. D., [tenant in 
tail], of and in the capital messuage or tenement, lands and 
hereditaments hereinafter particularly mentioned and de- 
scribed, and intended to be hereby granted and released, and 

parties designated as £. F. and G. H. by the lettlement, was expressly 
to preserve the contingent remainders from being defeated or destroyed^ 
their concurrence in order to exdnguidi or rather to merge so much of 
the legal estate as they take under the settlement^ namely for the life of 
A. B. (the tenant for life), in the fee conveyed by the assurance in the 
text, would be a breach of trust, and therefore those trustees could not 
be called upon to join for such purpose. When, however, the remainden 
are duly barred, as they could be by a common recovery before tlie 
passing of the recent act of parliament for the abolition of that mode of 
assurance, and may be now by the substituted mode of assurance, (such 
as that in the text), those trustees can be called upon to convey their 
portion of the l^^ estate. 

In such a case, therefore, it is plain that the estate for life of A. B. 
(the protector of the settlement, cannot merge in the fee simple to the 
releasee under the deed. The point is never attended to in practice^ 
although, strictly speakingy. such estate of the trustees ought to be 
got in, in order to complete the legal title intended to be given by the 
deed in the text, executed expressly for the purpose of disentailing the 
estate. 

There are some instances in which a court of equity will exercise its 
authority to direct trustees for preserving contingent remainders, not- 
withstanding their express trust to the contrary, to join with the tenant 
for life, or his first son in such acts as are necessary for barring the 
subsequent contingent limitations. {Piatt v. Sprigg, 2 Vem. 303.; Frewin 
V. CharkUmy 1 £q. Abr. 386. pL 4. ; Bass^y. Clapham, ] P. W. 358,; 
Winnington v. Foley f id. ibid 536. and 1 £q. Ab. pi. 1 n. ; Boteler v. 
AlHngton, 1 Bro. C. C. 7^0 ; but such directions have only been made 
under very peculiar or pressing circumstances : as either to discharge 
incumbrances before the execution of a settlement in favour of creditors 
where the settlement was voluntary, for the advantage of the personp 
who were the first objects of the settlement, as to enable the first son 
to make a settlement upon an advantageous marriage, or the like. 
VOL. I. N 
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all estates, rights, titles, powers, and interest, to take efifect 
after the determination or in defeazance of such estate tail^ 
and in order to limit and assure the inheritance in fee-simple 
in possession of and in the same capital messuage or tenement^ 
lands and hereditaments to tJie uses and in manner hereinafter 
expressed and declared, and for and in consideration of 10a 
of lawful money of the united kingdom of Great Britain and 
Ireland, by the said 1. 1., at or immediately before the sealing 
and delivery of these presents, paid to each of them the said 
A. B. \_protectof] and the said C. D, [tencmt in tail}, the re- 
ceipt whereof is hereby acknowledged, they the said A. B. 
Iprotector^i and the said C. D. Itenant in to'/], with the consent 
of the said A. B. [jirotector], testified by his being a party to 
and sealing and delivering these presents, under and by virtue 
and in pursuance of the powers and provisions for that purpose 
to them respectively given by and contained in an Act of Par- 
liament passed in the fourth year of the reign of His late 
Majesty King William the Fourth^ intituled " An Act for the 
Abolition of Fines and Recoveries, and for the Substitution of 
more simple Modes of Assurance." Have and each of them 
hath granted, bargained, sold, aliened, disposed of, released 
, / / ') ,^^^ confirmed, and by th^e^jr^nts Do and each of them 
Referenoe to ^ DoTH grant, bargain, sell, alien, dispose of, release and con- 
the lease for •''fi^m unto the said 1. 1, in his actual possession, now being by 
/virtue of a bargain and sale to him thereof made by the said 
'^'A. B. ^protector] and (c) the said C, D. [tenant in toi7], in con- 

(c) As this deed is sappofted to be executed for the purpose of en- 
abling the tenant for life and tenant in tail (as mentioned in note a to 
this form), to make some general disposition or amngement of the 
property^ the estate for life is conveyed, and therefore the tenant for life 
being a conveying party^ is a necessary party to the lease for a year« 
When, however^ as in the last form^ No. XV. anU, page 164., the tenant 
for life only consents under his power in the Fines and Recoveries Act, 
to the alienation by the tenant in tail, his ooncorrenoe is, of coarse^ not 
necessary in the lease for a year. 

Indeed^ strictly speakings the only necesstry party to the lease for a 
year in the case supposed in the text^ would be the tenant for Ufe^ for 
the releasee to uses taking by virtue of the statute of uses^ is in the 
actual possession of the lands and therefore capable of receiving a grant 
of the reversion^ and as such the release by the tenant in tail would 
operate ; and in this case there is no reason to suppose that the particular 
estate had determined^ to obviate which doobt^ as observed in note (d) to 
the last precedent. No. XV. anii, page 171.> is why the assurance by lease 
and release is adopted in pveference to a grants- 
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sidermtion of 5f . by an Indenture bearing date the day next 
before the day of the date of these presents, for the term of 
one whole year, commencing from the day next before the 
day of the date of the said Indenture of bargain and sale, and 
by force of the statute made for transferring uses into po&* 
session), and his heirs. All [/Mtroeb], together with all and Paradb. 
singular houses, outhouses, edifices, buildings, barns, stables, Genend wofdi. 
coachhouses, cottages, ycurds, gardens, orchards, backsides, 
tofts, lands, meadows, pastures, commons, common of pas- 
ture, common of turbary, mines, minerals, quarries, furzes, 
trees, woods, underwoods, coppices, and the ground and 
soil thereof, mounds, fences, hedges, ditches, ways, waters, 
watercourses, liberties, privil^es, easements, profits, commo- 
dities, emoluments, hereditaments, and appurtenances what- 
soever to the said capital'messuage or tenement, lands, here- 
ditaments and premises, belonging, or in any wise appertain- 
ing, or with the same, or any of them respectively, now or 
at any time heretofore demised, leased, held, used, occupied, 
or enjoyed, or accepted, reputed, deemed, taken, or known 
as part, parcel, or member of them, or any part of them, or 
appertaining thereunto, with their and every of their appur- 
tenances ; And the reversion and reversions, remainder and And the rever- 
remainders, yearly and other rents, issues, and profits of all 
and singular the capital messuage or tenement, lands, and 
other hereditaments hereinbefore granted and released, or 
expressed and intended so to be ; And all the estate, right, ^„^ aii the es- 
title, interest, inheritance, use, trust, possession, property, t«^ 
claim, and demand whatsoever, both at law and in equity, 
of him the said A. B. [frotector\, and* C. D. [tenant in 
tail]y or either of them of, in, to, from, and out of the same 
premises, and every part thereof To hav£ and to hold xo hold freed ' 
the said capital messuage or tenement, lands, and all and sin- ^o™ "**'« *»»l 
gular other the premises hereby granted and released, or protector and 
expressed and intended so to be, unto the said 1. 1, and his *f "J"* *" ^ 
heirs for ever ; freed and absolutely discharged of and from 
the estates tail, and all estates, rights, titles, powers, and in- 
terests to take effect after their determination or in defeassnce 
of the said estates tail,) nevertheless To such usesj upon and for 
such trusts, interests, and purposes, and with, under, and sub- 
ject to such powers, provisoes, agreements, and declarations, 
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and in such manner as the said A. B. [protector], and C, D. 
[tenant m tot/], shall by any deed or deeds, instrument or in- 
struments in writing, to be by them both sealed and delivered 
in the presence of, and to be attested by two or more credible 
witnesses, shall from time to time, direct, limit, or appoint, 
Indefkultofap. and in default of such direction, limitation, or appointment, 

^"olTusea. *^^ ^^ ^^ ^ ^^ ^^^ direction, limitation, or appointment 

shall extend (d) ; To such usesy upon such trusts, and for such 
intents, and purposes, and with, under, and subject to such 
powers, provisoes, agreements and declarations as under, and 
by virtue of the said recited Indentures of Lease and Release, 

of the «— — and ■ days of , were immediately before 

the sealing and delivery of these presents, subsisting, -unde- 
termined and capable of taking effect. 

In witness, &c. (c) 

(d) Where it is intended that the property should be entirely freed 
from the estate tailj and the fee given to the tenant in tail^ the course 
will be such as is pursued in the form No. XV.^ but^ as it is observed by 
Mr. Hayes, in a note to a deed of this description^ in his Introduction 
to Conveyancing^ p. 496., *' the object^ in this case^ is supposed to be 
that of enabling the father and son to make an immediate re-settlement 
of the estate on the intended marriage of the son^ the father and sou are 
made to join in conveying the fee-simple in possession^ to such uses as 
they shall jointly appoint^ and, subject to the power, to the old uses. 
If the estates were limited, in default of appointment, to the father for 
life, with remainder to the son in fee, and if circumstances should occur 
to prevent the intended marriage or the proposed resettlement, the 
destination of the estates might be very different from that contemplated 
by the parties, or at least by the father. It is also assumed that an im« 
mediate provision is intended to be made for the son, rendering it neces- 
sary to charge the father's life estate, which, therefore is conveyed, in 
order that it may be subjected to the operation of the joint power ; 
otherwise, it would be sufficient that the son, with the consent of the 
father, as protector, should grant the remainder." 

(e) This deed must be enrolled in Chancery within six calendar 
months after execution. 
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XVIL 

CoNVEYAMCE BT Lease AND RELEASE of Freehold, to 
Uses to bar Dowery and Assignment of Leasehold 
Hereditaments, by Mortgagees, who were Partners and 
had foreclosed the Equity of Redemption, and who join 
with the Partner (who had agreed to purch^zse^ but had 
not taken a Conveyance of the Premises J in conveying 
the same to a Purchaser. 

THIS INDENTURE, made the day of , in the Recital of leas. 

year of our Lord 18—, Between S, S., E. B, B., and C. ^tSisT^X^by 
S. of &c., bankers and surviving partners of B. B, of &c., t*»'ee co-heir- 
banker, deceased, of the first part, E. S. of &c. of the se- and their husl 
cond part, A. B. of &c,, spinster, niece and heiress at law bands, &c, 
of the said B. B, deceased, of the third part, the A. B., E. fr^hoMs to 
B. B., and J. B., actins^ executrix and executors of tlie last ^^^^ ^*» ^ 
will and testament of the said B. B., of the fourth part, J. H. dower, and a 
Ipurchaser^j of &c., esquire, of the fifth part, E. R. B. Itrus- *®^ "^^^^ 
tee to bar dower']^ &c. of the sixth part, J. T. of &c. [pnistee of signed toattend. 
tenn], &c. of the seventh part : Whereas, by indentures of 
lease and release, bearing date on or about the 25th and 26th 
days of June, 1813, and made or expressed to be made between 
E. B., therein described of &c., and Mary his wife, which 
said Mary is therein described as one of the three daughters 
and co-heiresses at law of John TV., then late of 6., in . the 

parish of , in the county of Berks, yeoman, deceased, 

who was the eldest son and heir at law of Richard W. therein 
described then late of &c., yeoman, deceased, of the first part, 
John D,, therein described of &c., and Sarah his wife, which 
said Sarah is therein described another of the three daughters 
and co-heiresses at law of the said John W., deceased, of the se- 
cond part, John JMl, therein described of &c,, and Harriet his 
wife, which said Harriet is therein described as another of the 
three daughters and co-heiresses at law of the said J. W., de- 
ceased, of the third part, the said B. B., therein described of 
&c , gentleman, and John K, therein described of &c., gentle- 
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for securing to 
B. B.and J. K. 
800^ and in- 
terest. 



man, of the fourth part, Thonuu jD., therein described of &c., of 
the fifth part, John jL., therein described of &c., a trustee &c.y 
of the sixth part, and George S*^ therein described of &c., ano* 
In tlie deed of ther trustee of &c., of the seventh part : After reciting that the 
ted that R. w. Said R. W., deceased, being seised to him and his heirs of 
mortgagedfree- ^1,^ f^Q simple and inheritance in possession of and in the 
for 500 years messuage, tenement or dwelling house, malting house, plot 

or parcel of land, and other the hereditaments which are 
first hereinafter partictdaiiy mentioned and described, and in<- 
tended to be hereby released and assured, did by a certain 
indenture bearing date on or about the 30th day of April, 
1791, and made or expressed to be made between the said 
R. W. of the one part, and the said B. B« and J. K. of the 
other part, demise, grant, bargain, sell and to fitrm let, unto 
the said B. B. and J. K., their executors, administrators and as* 
signs, (amongst other hereditaments) the messuage, 8cc« herein- 
after firstly described and intended to be hereby granted and 
released, with their and every of their appurtenances, To 
HOLD the same, with the appurtenances, unto the said B. B. and 
J. K., their executors, administrators and assigns, from 
thenceforth for the term of 500 years thence next ensuing 
and fully to be complete and ended, at and under the yearly 
rent of a peppercorn, payable as therein mentioned, and 
subject to a proviso for making void the same indenture 
on payment by the said R. W., his executors or administrators^ 
unto the said B« B. and J. K. or either of them, their or either 
of their executors, administrators or assigns, of the full sum 
300/., and interest for the same, at the time and in manner 
herein mentioned, but which said principal money and interest 
were not so paid, and thereby the estate of the said B. R and 
J. K. in the said premises, became for the residue of the said 
Will of R. W., term of 500 years absolute at law : And reciting that the 

^'vJ^fiLfcTid^ ^^^ ^ ^'* ^" ^^^ "^y ^^ ^^^ ^' ^^^ testament in writing, 
and bequeathed bearing date On or about the Idth day of March, ] 800, and 
w^sub^ectM* executed in the presence of and attested by three witnesses, 
to freeholds to gave and devised unto his son W. W. certain freehold and 

leasehold premises therein mentioned, and also the messuage 
tenement or dwelling house, &c. hereinafter granted and re- 
leased, by the description of All, &c«. To hold the same 
with the appurtenances unto his said son W. W., his heirs. 
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executors, administrators and assigns respectively, subject to 
and charged and chai^eable nevertheless with the payment 
of the said sum of 300/., and all interest which might be due 
for the same at the time of his decease, and did thereby ex- 
empt the residue of his real and personal estate and every 
part thereof respectively from the payment thereof; and that 
he appointed his wife Prudence fV. sole executrix of his said 
will, and departed this life without revoking or altering the 
same, and die said will was duly proved by the said P. W. in 
the Archdeacon's Court of Berks, the dd day of December 
1804: And reciting that the said testator's son W. W. ^^^^^^ 
depaited this life in the lifetime of his said father, whereby tixne of testator, 
the devise to him of the said freehold messuage, &c. became to*Wm fap«d** 
void or did not take effect, but the same upon the death of andfreeholdson 
the said testator R. W., descended upon the said Mary JB., ^Tde^lLSSr 
Sara/i D. and Harriet M, as the three daughters and co- upon the three 
heiresses at law of the said testator's eldest son and heir at j^^^n w!, (te*. 
law John WT., who also departed this life in the lifetime of his tutor's eldest 
said father and before the making of his said will : And re- ^t law. 
piling that the messuages, &c. thereby granted and released, And that free- 
were on the 14th day of July then last, put up to sale by ^^^ ^x,'^''^ 
public auction by or by the order of the said £. B« and auction, and 
Mary his wife, John D. and Sarah his wife, and John M. nm^bMedMme, 

and Harriet his wife, at the sign of at , and that the 

said Thomas D. was then and there declared the best or high- 
est bidder for the same, at the price or sum of 124021, and 
that he thereupon paid a deposit or sum of 124/1 in part of the and paid depo- 
said purchase money, pursuant to the conditions under which 
the same premises were sold : And also reciting that the And that part 
sum of 60i had then been already paid to the said B. B. and mo™e7Sdbeen 
J. K. as part of their said mortgage debt of 300/., so that v^^ 
no more than the sum of 250/. then remained due to them 
and on their said recited security, as they the said B. B. and 
J. K. did thereby respectively admit, and which said sum of 
250Z. so remaining due to them, it had been agreed should be 
first paid out of the said purchase money or sum of 1240/. ; 
And that the said Thomas D, was desirous that the said 
messuage, &c. so purchased by him as aforesaid should be 
conveyed to the uses, upon the trusts, and for the intents and 
purposes thereinafter expressed and declared : It is by the 
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said indenture now in recital, witnessed, that in pursaance of 
the said agreement, and in consideration of the sum of 124£ 
so paid by the said T. Dower as the deposit on his said pur- 
chase, and also of the sum of 2502. to the said B. B. and 
J. K., with the privity and consent, and by the direction and 
appointment of the said E. B. and Mary his wife, &c. (testi- 
fied as therein mentioned), in full payment and disdiarge of 
all principal and interest money then remaining due and 
owing on their said recited security, and also of the further 
sum of 8602. of lawful money to the said £• B. and Mary 
his wife in full, for the said purchase money, as thereby. ad- 
mitted ; They the said E. B. and Mary his wife, &c did 
grant, release and confirm unto the said Thomas 2). (in his 
actual possession, &c.) and to his heirs. All that the said 
messuage, &c., hereinbefore mentioned and hereinafter firstly 
more particularly described, and intended to be hereby re- 
leased and assured ; To hold the same with the appurte- 
nances unto the said Thomas D. and his heirs. To such useSf 
and upon such trusts, intents and purposes, declarations and 
agreements as the said Thomas £>., by any deed or writing to 
be sealed and delivered by him in the presence of two or 
more credible witnesses, should direct or appoint ; Akd in 
default thereof. To the use of the said Thotnas D. and 
his assigns, during his natural life, with remainder over 
after limitations therein contained, to bar dower, To the use 
And covenant of the said TTiomas D.y his heirs and assigns for ever. And 
inthenowrecit. £^^ ^j^^ more efiectually conveying and assuring the said here- 

infi^ flecu to levy , i • * i • 

a fine. ditaments and premises, and passmg the estates and mterests 

of the said Mary B., Sarah D. and Harriet 3f., the said E. 
B., &c. covenant to levy a fine, Akd it is by the said inden- 
ture now in recital, further witnessed, that for the consider- 
ations aforesaid and for the other considerations therein men- 
tioned, They the said B. B. and J. K«, by the direction and 
appointment of them the said E. B. and M. his wife, &c. &c. 
and on the nomination of the said Thomas i>., testified re- 
spectively as therein mentioned, Did assign, transfer and set 
And Msign- o^er unto the said G. S., his executors, &c. All, &c.. To hold 
mmtof the the same unto the said O. S., his executors, administrators and 
rf^Joo^Mrtto assigns, from thenceforth for the residue and remainder of 
G. a to attend, ^he said term of 500 years, in trust nevertheless for the said 
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T. D.y his heirs, appointees and assigns, and to attend the 
freehold and inheritance of the said hereditaments and pre- 
mises, and preserve the same from all mesne charges, if any 
such there were. And whekeas by an indenture of assign- 
ment, dated on or about the 26th day of June, 1813, and Recital of deed 
made or expressed to be made between John Shaw^ therein of H^SI^i*' 
described of &c., and Joseph Weekwar^ therein described of i^i^* 
&C., of the first part, Charlotte Shato^ the wife of the said 
John ShaWj of the second part, the said B. Bunny and J. 
K. of the third part, and the said T. Dower, of the fourth 
part; After reciting, that by an indenture dated the let Renting on- 
day of June, in the 43rd year of the reign of Queen Elizas f^oi for 950 
betkj made between Sir Thomas J3., of &c. knight, and yeantoThomaa 
Dame Dorothy his wife. Sir Thomas K. of — &c., 

knight, and Dame M , his wife, and Thomas K. esq., 

son and heir apparent of the said Sir Thomas K. and Dame 
M his wife, of the one part, and Thomas S, of the parish 

of &c. of the other part : The said Sir T. P., &c., for the 
considerations therein mentioned, did demise, grant, and to 
&rm let unto the said Thomas S^ amongst other heredita- 
ments. The close, &c. thereinafter assigned, or intended so to 
hOf and hereinafter secondly more particularly described and 
intended to be hereby assigned. To hold the same with the 
appurtenances (except as therein is excepted) unto the said 
Thomas 5., his executors, administrators and assigns, from the 
feast of the annunciation of the Blessed Virgin Mary then last 
past before the date of the same Indenture, for the term of 950 
years thence next ensuing and fully to be complete and ended, 
without impeachment of waste, at the yearly rent of 40s, pay- 
able as in the said Indenture is mentioned, for the whole of 
the hereditaments and premises therein comprised ; And that And reciting 
by virtue of divers mesne assignments and assurance^ and ^J^ 
other acts and deeds valid and effectual in the law, the close ™«n^ «^in« 
or parcel of meadow ground thereinafter assured and herein- (U^ents w«« 
after 2dly more particularly described and intended to be ▼^s*®^ *" ^- S- 
hereby assigned and assured, afterwards became legally and by deed of 1732 
effectually vested in S. G, and J. G., who, by indenture dated •«»gofi f™® 

1 ,^1 \.r * 11 .11.11 **> ^■^ ^o*" • 

the 10th May, 1782, duly assigned the same, with other pre- residue of term. 
mises, for a valuable consideration in money, to R. L., then 
late of &c., yeoman, deceased, for all the residue of the said 



186 Conveyance by Lease and Release. 

And reciting term of 950 years, for his own proper use and benefit : And 
nJe (^ mt ^^ reciting an indenture of mortgage, dated on or about the 
aome leMehoids 13th day of April, 1 791, and made between the said R. W. of 

tosMunT^L ^^ ^^^ P^^ ^^d ^® ^^ B* ^* ^^d ^* I^* ^ ^^ other party 
totriuteesof whereby, after reciting that a marriage was intended to be 

mentfor temT had between the said W. W. and Mary^ the daughter of W. 
of 500 yean. Kinder^ of Stanibridffej &c. yeoman, and that upon the treaty 

for the said intended marriage, it had been agreed that the 
.said E, Wormatiy party thereto, should secure to be paid for the 
said B. B. and J. K., their executors, administrators and as- 
signs (trustees named and appointed on the part and behalf 
of the said W. W. and Mary Kinder)^ the sum of 300/., in 
such way and manner as thereinafter is mentioned, for the 
considerations therein mentioned, the said R« W., party there- 
jto, demised and granted unto the said B. Bunny and «/• King^ 
their executors, administrators and assigns, the said close 
or piece of meadow ground hereinbefore mentioned and 
hereinafter 2dly more particularly mentioned and described^ 
for the term of 500 years next ensuing, upon a proviso therein 
contained, that upon ^yment of the sum of 3002*, and in- 
terest as therein mentioned, the said indenture should be void: 
And reciting ^^^ ^^ reciting the last will and testament of the said R. W. 
wiu before hereinbefore in part recited, and whereby the said testator 

gave and devised unto his son, William Worman^ together with 
the said freehold premises hereinbefore mentioned, the said 
close or piece of meadow ground hereinafter 2dly more par- 
ticularly described, and intended to be hereby assigned or 
And charge on assured, and whereby also the said testator devised All the 
the residue of residue of his real and personal estate whatsoever and whero- 
and personal soever, chargeable with the payment of the sum of 400/1, and 
estate of 4001. interest, due to Mrs. Mary WuSmry^ upon a mortgage of part 

of the estate thereinbefore devised, to his said wife P., her 

heirs, executors, administrators and assigns respectively, to 

And reciting and for her and their own use and benefit and disposal : And 

^?ff Sr*^ reciting that the said R. W., the testator, paid off and dis- 

4oo{. and in- charged in hb lifetime the said sum of 400^ so due to the 

said Mary fVettbury as afoi*esaid, and all interest for the same, 
as appeared by a receipt under the hand of the said Mary 
Wesibury^ dated the 19 th September^ 1800: And also that 
the said testator's son, William IV ^ died in the lifetime of his 
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said &ther, whereby the said devise or bequest to him of the 
said close, or piece or parcel of meadow ground thereafter as- 
signed, became lapsed, or did not take effect ; And that the And that P.^ 
said Patience FT., upon the death of the said testator, R. W., be- on the death of 
came entitled thereto, as part of his personal estate, under the ?|®^^¥"' *** 
residuary devise or bequest, contained in his said will as afore- put of hia 
said ; And that the said P. W, did, by a certain agreement in P«»^«>^ »*»*«• 
writing dated the 8d August then last past, agree with the said agreement th^ 
TTwmas 2). for the sale to him of the said close, &c. therein- ^^V£: ^* 
after assigned, or intended so to be, with the appurtenances, leueholds for 
for the residue of the said term of 950 years then unexpired, ««due of 950 

'' , years to iaid 

for the sum of dOOZ., free from every part and proportion of Thomas D. 
the said yearly rent of 40«. payable in respect of the same 
and other premises, in and by the said first thereinbefore re- 
cited Indenture of lease, And all other incumbrances, except 
the covenants, conditions and agreements contained in the same 
indenture of lease : And reciting that the said Patience W. And reciting 
had since departed this life without having carried her said without agree-' 
recited agreement with the said Thomas D. into effect, having m«it being 
first duly made and published her last will and testament in effect! but 
writing, dated the 12th February^ 1812, and thereby (without ^▼">g "j^ 
making any specific devise of the said leasehold close, piece nme to J. & 
or parcel of meadow ground, and premises, or the money as ^^ ^' ^* "P"" 
aforesaid agreed to be paid for the purchase thereof, gave and same as 
devised. All her leasehold lands and hereditaments, and all ^^^ %it, 
the rest and residue of her monies and securities for money, 
goods, chattels, effects and property whatsoever and where- 
soever, and all her estates, right, title, and interest therein and 
thereto, unto the said J. S. and J. W. their executors, adminis- 
trators and assigns, In trust, to pay, apply, assign, transfer 
and deliver the same unto such person and persons, in such 
parts, shares and proportions, and to and for such intents and 
purposes as her daughter Charlotte^ the wife of the said John 
Shawj notwithstanding her coverture, should by any deed or 
deeds, writing or writings, to be by her signed, sealed and 
delivered in the presence of and attested by two or more cre- 
dible witnesses, or by her last will and testament in writing, 
or by any writing in the nature of, or purporting to be her 
last will and testament, to be by her signed, sealed and pub- 
lished, and declared in the presence of and attested by the like 
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And appointed 
said J. S. and 
J.W.exeoutors. 

And reciting 
Moond sum of 
9002. mort/rage 
money paid. 



Reciting deed, 
witnesses that 
leaseholds were 
assigned to 
piomas D. 



And term of 
500 years in 
leaseholds 
merged. 



number of witnesses declare, Hmit, direct or appoint, give, 
bequeath or dispose of the same or any part thereof ; And in 
default of such appointment or gift, upon such other trusts as 
in the said will of the said Patience W. were mentioned; and 
of her said will the said testatrix, Patience fV^ constituted the 
said J. S. and J* W. executors, who had duly proved the same^ 

with a codicil thereto, in the Archdeacon's Court of : And 

also reciting that the said sum of 300Z. secured by the said 
recited mortgage, together with all interest due in respect 
thereof, had been duly paid, as they the said B. B. and J. K 
did thereby acknowledge ; And that the said Thomas D, had 
applied to the said J. S. and J. W. and Charlotte S, to carry 
the said recited agreement, which the said P. W. deceased had 
entered into with him, into execution in manner as. therein- 
after is contained : It is by the said indenture now in recital 
witnessed, that in pursuance of the said agreement, and 
in consideration of the sum of dOOZ. paid by the said TTiamas 
\D. to the said J. Shaw, and J. W. as therein mentioned, and 
for the other considerations therein contained. They the 
said B. B. and J. K., at the request and by the direction of 
the said J. S. and J. W. and Charlotte 5., testified as therein 
mentioned, and to the intent to merge and extinguish the re* 
sidue of the said term of 500 years vested in the said B. B. 
and J. K. as aforesaid, in the said term of 950 years, vested in 
the said J. S. and J. W. as the legal personal representatives 
of the said P. W. aforesaid, did assign, transfer, and set over; 
And the said J. S. and J. W., at the like request and by the 
direction of the said Charlotte Shaw, testified as aforesaid, did 
grant, assign, ratify and confirm ; And the said C. S. did 
give, grant, appoint and dispose unto the said T. D., his ex- 
ecutors, administrators and assigns, All that the said close 
&c. hereinbefore mentioned, and hereinafter 2dly more 
particularly described, and intended to be hereby granted and 
assigned ; To hold the same, with the appurtenances, unto 
the said T. D., his executors, administrators and assigns, from 
thenceforth, for all the residue of the said two several therein- 
before mentioned terms of 950 years and 500 years, then re- 
spectively to come and unexpired, freed, acquitted and dis- 
charged from every part, share and proportion of the said rent 
of AOs. reserved by the said indenture of lease, but subject 
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nevertheless to the several covenants and agreements in the 

same Indenture of lease contained : And whereas by in* ^*>« •^^ 

dentures of lease and release and assignment, bearing date fiignment"of 

respectively the 29th and 30th days of December^ I8I49 ^®''** 

the release being made, or expressed to be made, between 

TliomcLS Dower, of the first part, the said George Small, 

of the second part, the said B. Bunny, S. S., £ B. B., 

and C. S. of the third part, and the said S, (a 

trustee of the said B. B., S. S., £» B. B«, and C. S., for t}ie 
purposes thereinafter mentioned) of the fourth part : After 
reciting, amongst other things, the said recited indentures of 
lease and release of the 25th and 26th of June, ]813, and the 
said last recited indenture of assignment of the 26th day of 
Jime, 1813: And that by a bond or obligation in writing, ^f^H."*^* 
dated the 24 th March then last, the said Thomas D, became and interest, 
bound to the said B. B., S. S., E. B. B., and C. S., in 6000/., AndUiat of Um 
conditioned to be void on payment of the sum of 3000/., with ^^^ debt of 
interest as therein mentioned : And that the said Thomas D, paid off and aU 
had, since the death of the said B. B., paid off the sum of 300/. »ntere«t on the 
and all interest on the said bond ; And that the said B. B., paid. 
S. S., E. B. B., and C. S., being desirous of having the remain- 
ing sum of 2700/., and all interest to grow due thereon, more 
effectually secured, had requested the said T. D. to execute 
Buch mortgage as was in the said indenture now in recital con- 
tained, which he had agreed to do : It is by the said inden- It was by re- 
ture now in recital witnessed, that ior securing the sum of wUnM^lhai 
27007., and the interest to grow due for the same, and for the ^ securing 
other considerations therein mentioned. He the said Tlwmas maindelr^^f the 
Z)., by force and virtue of the power and authority to him •><>"<* <Jebt, 
given and reserved by the said hereinbefore in part recited mortgaged by 
indenture of release of the 26th June, 1813, and of all other »ppointmcnt 

, , . . ... , . release all the 

powers and authorities to him given or reserved, or in any freeholds to 
way enabling him in that behalf, did absolutely and irre- ®* ^'^ ®' ^» 
vocably direct, limit and appoint. That the messuage, &c. a 8. 
hereinafter mentioned, and Istly hereinafter more particu- 
larly described, and intended to be hereby granted and re- 
leased, with the appurtenances, should thenceforth remain, 
continue, and be. To the use of the said B^ B«, S. S«, K B.^B,, 
and C. S., their heirs and assigns, To the ends, intents and 
purposes thereinafter described ooncerning the same, subject 
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nevertheless to the proviso for redemption thereinafter men- 
tioned : And it is by the said Indenture now in recital further 
witnessed, that for the considerations aforesaid, and the other 
considerations therein mentioned, the said T. D. did grants 
bargain, sell, release and confirm unto the said B. B. &c (in 
their actual possession then, being by virtue of a bargain and 
sale to them thereof made, for one year) amongst other here- 
ditaments. All, 8cc., with the appurtenances. To hold the 
same unto and to the use of the said B. B., &c., their heirs and 
assigns for ever, subject to the proviso for redemption. And 
by the said Indenture now in recital, It is further wrrNEssED, 
that in pursuance of the said agreement, and for the consider- 
ations therein mentioned, He, the said T. D., did assign, trans- 
fer and set over unto the said B. B., &c., their executors, 
administrators and assigns, All, &c. hereinafter more par- 
ticularly described and intended to be hereby granted and 
assigned : To hold the same unto the said B. B., &c., their 
executors, administrators and assigns, thenceforth, for all the 
residue of the said term of 950 years then to come, freed from 
the said rent of 40«. reserved by the said recited Indenture 
of lease, but subject nevertheless to the covenants and 
conditions in the same Indenture of lease contained, and 
to the said power of redemption : And after reciting that 
it had been agreed between the said parties thereto, that 
the said hereditaments and premises comprised in the be- 
fore mentioned term of 500 years, and so as aforesaid vested 
in the said George Small, his executors, administrators and 
assigns. In trust for the said T. D., his heirs and assigns, 
In trust for the said B. B., &c, their heirs and assigns, and to 
attend the inheritance of the same premises in manner therein 
after mentioned (assignment of 500 years term to Edmund S.). 
And whereas by an order of his Honor the Vice Chancellor, 
dated on or about the 30th of July, 1822, and made in a cause 
wherein the said B. B., Sec were plaintiffs, and the said T. D. 
defendant ; After reciting, that by a decree, made on the 
hearing of that cause, dated on or about the Sd of May, 
1821, It was ordered that it should be referred to Sir John 
Simeon, baronet, one of the Masters of the High Court of 
Chancery, to take an account of what was due to the plaintiff 
for principal and interest on the mortgage in the pleadings 
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mentioned, and to tax the said plaintifiB their costs of the 
said suit, and upon the defendant paying unto the plaintiffs 
what the said Master should certify should be due to them 
lor principal, interest and costs, within six months after the 
said Master should have made his report, at such time and 
place as the said Master should appoint; It was ordered that 
the plaintifis should re-conTey and re-assign the said mortgage, 
free from and clear of all incumbrances done by them, or any 
claiming by, from or under them, and deliver upon oath all 
deeds, papers and writings in their custody or power relating 
thereto^ to the defendant, or to whom he should appoint; But 
in default of the said defendant paying to the piaintii& what 
the said Master should certify to be due to them for principal, 
interest and costs as aforesaid, by the time aforesaid, the said 
defendant was from thenceforth to stand absolutely debarred 
and foreclosed of and from all right, title, and equity of r^ 
demption of, in, and to the said mortgaged premises: And also 
reciting that by an order dated the 1st of November, 1821, 
It was ordered that the said decree should be made absolute; 
That in pursuance of the said decree, the said Master made 
his report, which stood absolutely confirmed, and thereby cer- 
tified that he found to be due to the said plaintifis, for prin* 
cipal, interest and costs, on the 22d of June, 1822, the sum of 
339 !/« Ss* 2d^ and which last mentioned sum he appointed the 
said defendant to pay the plaintiffs at the time and place 
therein mentioned ; And that it appeared by the affidavit of 
the said J.—, &c.. That by a certain instrument or power of 
attorney, dated the 25th of April then last past, under their 
hands and seals. After reciting that the said plaintifiPB. B. had 
died leaving the said defendant him surviving, said defendant 
appointed J. W., R. C. S., and T. J., or some or one of them, 
their attorneys or attorney, in their name or for their use, to 
attend at the time and place aforesaid, and to demand and 
receive of and from the said^T. D. the said sum of 3391Z. Q8.2d. ; 
and that it appeared by the affidavit of Thomas J., that in 
consequence of the said power of attorney, he attended at the 
same time and place so appointed for the payment thereof^ 
pursuant to the said order of the 1st of May, 1821, but that 
the said Thomas Z>. did not attend, nor was any tender made 
of the said sum of 'h or any part thereof by any person 
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or persons on his behalf, \vhereupon it was ordered that the 
said defendant should stand absolutely debarred and foreclosed 
of and from all right, title, interest, and equity of redemption 
of^ in and to the said mortgaged premises : And whereas 
on a settlement of accounts between the said surviving partners 
S. S., E. B. B., and C. S., for a division of some part of their 
estates, property, monies, and effects. It was agreed that the 
hereditaments and premises, as well freehold and leasehold^ 
hereinbefore mentioned, and hereinafter Istly and 2dly 
more particularly described, should be set apart and taken as 
and for part of the share or proportion of the said E. B« B., 
and be deemed and become his separate estate, hereditaments 
and premises, according to the several estates, tenures and 
occcupations respectively for or by which the said S. S., &C.9 
as surviving partners or otherwise, held and enjoyed the same: 
And whereas the said malthouse which formerly stood upon 
and formed part of the said freehold hereditaments and pre- 
mises, has since been pulled down : And whereas by an 
agreement bearing date on or about the 10th day of Decem- 
ber, 1822, between the said E. B. B. and the said {purchaser} 
of the otlier part, the said E. B. B. hath contracted and agreed 
with the said J. H. for the absolute sale to him of the said 
messuage, tenement or dwelling house, garden, piece or parcel 
of land, hereditaments and premises 1st hereinafter parti- 
cularly described and intended to be granted and released, 
and also of the said close, piece or parcel of meadow land and 
hereditaments hereinafter 2dly more particularly described 
and intended to be hereby granted and assured for the residue 
of the said term of 950 years, at or for the price or sum of 
615Z. : And whereas the said S. S. and C. S. have agreed to 
join the said E« B. B. in conveying and assuring the said pre- 
mises, as well freehold and leasehold, unto and to the use of 
the said {purcluiser\ his heirs, executors, and administrators, 
in manner hereinafter mentioned. And for the more satisfac- 
torily conveying, assigning and assuring the same the said — <- 
Bunntfi the heir at law and executrix of the said B. B. deceased, 
and the said E. B. B. and J. B. have also agreed to become par- 
ties hereto : Now this Indenture witnesseth, that in pursuF- 
ance of the said agreement, and in consideration of the sum 
of 615^ of lawful money of Great Britain by the said J. EL 
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to the said E. B. B. in hand well and truly paid at or immedi- 
ately before the sealing and delivery of these presents, the re- 
ceipt whereof, &C.9 and also in consideration of the sum of IO5. 
of like lawful money by the said [purchaser] to each of them 
the said S. S., C. S., A. B. and J. B. in hand, &c., the re- 
spective receipts whereof are hereby acknowledged, They the 
said S. S,, E. B. B., and C. S^ Have, and each and every of 
them Hath granted, bargained, sold, aliened, released, and 
confirmed, and by these presents. Doth grant, bargain, sell, 
alien, release, and confirm. And the said E. B., at the request 
and by the direction of the said S. S,, E. B. B., and C. S., 
testified &c. (as fiir as she lawfully can or may, and without any 
warranty (a) or implied warranty of title,) Hath bargained, 
sold, released, and confirmed, and by these presents, at the like 
request and by the direction of the said S. S., &c., testified as 
aforesaid, and so far as she lawfully can or may, and without 
any warranty or implied warranty of title, Doth bargain, 
sell, release, and confirm. And the said A. B., E. B. B., and 
J. B., as acting executrix and executors as aforesaid, and at 
the request and by the direction of the said S. S., testified as 
aforesaid, Have, and each of them Hath as far as they law- 
fully can or may, without any warranty or implied warranty of 
title, ratified and confirmed. And by these presents, at the like 
request, &c., Doth ratify and confirm unto the said [jmr* Reference and 



chaser']^ in his actual possession now being, by virtue of a^J^*"^^*"* 
bargain and sale to him thereof made by the said [vendor]^ ' ^ • ^ 
in consideration of 5«., by an indenture bearing date the ^^ 

day next before the day of the date of these presents, foi^ 
the term of one whole year, commencing from the day next 
before the day of the date of the said indenture of bargain 
and sale, and by force of the statute made for transferring 
uses into possession, and to his heirs. All [parceb], together 
with all and singular houses, outhouses, edifices, buildings, 
barns, stables, coach*houses, cottages, yards, gardens, or- 
chards, backsides, tofts, lands, meadows, pastures, commons, 
common of pasture, common of turbary, mines, minerals, 

(a) As to the effect of the word '^ grant" here omitted^ ginng a war- 
ranty^ and as to the insertion of the qualifying words here^adopted, see 
note (/), p. 55. anf^ ; and also the note in the diyision " Grants/' 
poit. ^ 

VOL. I. O 
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quarries, fiirzes, trees, woods, underwoods, o^pices, and the 
ground and soil thereof, mounds, fences, hedges, ditches^ 
ways, waters, watercourses, liberties, privileges, easements, 
profits, commodities^ emoluments, hereditaments, and appurw 
tenanoes whatsoever to the said piece or parcel of land be* 
longing, or in anywise appertaining, or with the same now or 
at any time heretofore demised, leased, held, used, occupied, 
or enjoyed, or accepted, reputed, deemed, taken, or known as 
part, parcel, or member thereof, or appertaining thereto, with 
And the rerer- their and every of their appurtenances ; And the reversion 
■^*^ and reversions, remainder and remainders, yearly and 

other rents, issues, and profits of the said piece or parcel of 

land herein-before granted and released, or expressed and in* 

And an tht tended so to be ; And all the estate, right, title, interest^ 

*"^*^* inheritance, use, trust, possession, property, possibility, claim, 

and demand whatsoever, both at law and in equity, of him 

the said [pendorl of, in, to, from, and out of the same pre- 

Habendum. mises, and every part and parcel thereof, To have and 

¥0 HOLD the said piece or parcels of land, hereditaments, and 

premises, with their and every of their appurtenances, unto 

To iiaef to bar' the Said \^pwrcha8er'}t his heirs and assigns, To such uses, upon 

such trusts, and to and for such intents and purposes, and 
with, under, and subject to; such powers, provisoes, agree- 
ments, and declarations, as the said [pvrchaser] shall, by any 
deed or deeds, writing or writings, with or without power of 
revocation and new appointment, to be by him sealed and 
delivered in the presence of, and attested by, two or more 
credible witnesses, from time to time direct, limit, or appoint ; 
And fir drfauU of and until such direction, limitation or ap- 
pointment, and so far as no such direction, limitation, or 
appointment shall extend. To the use of the said \jmrc1uuer] 
and his assigns, during his life, without impeachment of 
waste; and after the determination of that estate, by for- 
feiture or otherwise, in his life-time, To the use of the said 
Ipmstte] and his heirs, during the life of the said {purchaser}, 
In trust for him the said [pur(}iaaer\ and his assigns, 
during his life, and to prevent the wife of the said [/7Z<r- 
chaaerl from being entitled to her dower out of and in the 
said premises, or any part thereof; And after the determination 
of the estate so limited in use to the said [tntstee'] and his 
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heirsi during the life of the said {jnarduuers] as afore^d^ 
To THE USE of the said ipurchaser\f his heirs and assigns 
for ever: And this Indenture fuether witnessbth^ 2d Witness; 
that for the consideration aforesaid^ and in further pur^ UiSSSSk 
suance of the said agreement, and also for and in consi- 
deration of the sum of 10«« of like lawful money to each of 
them the said S. S., E. B. B.^ C. S., A. B^ and J. B., in hand 
well and truly paid by the said J. H., at or immediately before 
the sealing and delivery of these presents, the respective re* 
oeipts whereof are hereby acknowledged. They the said S. S.^ 
£. B. B., C. S., A. B., and J. B., at the request and by the 
direction of the said S. S«, £. B. B., and C. S. (testified by their 
being parties to the sealing and delivering these presents, and as 
far as they lawfully can or may, and without any warranty(^) 
or implied warrant of title. Have, and each of them Hath 
bargained, sold, assigned, transferred, and set over, and by 
these presents Do, and each of them Doth bargain, sell, assign 
transfer and set over unto the said J. Hatokins^ his executors, 
administrators and assigns. All 8cc., To have and to hold 
the said dose, piece or parcel of meadow, and all and singular 
other the premises hereby assigned, or intended so to be, and 
every part and parcel thereof, with their and every of their 
appurtenances, unto the said J. H., his executors, adminis- 
trators and assigns, from thenceforth for and during all the 
residue and remainder now to come and unexpired of the 
said term of 950 years. But subject to the covenants, condi- fyr nsidiM of 
tiotts and agreements in the same Ind^iture of lease mentioned, ^^ ^^**"' 
and which henceforth are or ought to be kept or performed 
by the tenant, lessee^ or assignee of the said premises hereby 
assigned ; (covenants for tide to freeholds and leaseholds by CoTcnsnt for 
S. S., K B, B., and C. S.) : And whereas it hath been agreed ^ , 
that the hereditaments and premises comprised in the said affreemeiit Uiot 
before mentioned term of 500 years, so as aforesaid vested in term ar5oo 
the said Edmund S., his executors, administrators and assigns, bTniigiicd to 
Itt trust for the said S. S., &c., should be assigned by the said attend. ^ 
C. S. unto the said J. T. {trustee of term\ his executors, ad- 
ministrators and assigns, for all the residue of the said term of 

{b) See last note. 
o 2 
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500 years then to come therein, In trust for the said [pur' 
chcLser^i his heirs and assigns, and to attend the inheritance 
of the same premises in manner hereinafter mentioned: Now 

Srd WitneM; , *^ .1 ^ • 

old trustee of ^^^^ INDENTURE FURTHER WITNESSETH, that m pursuance 

term assigns to of the Said agreement, And in consideration of the sum of 

new trustee 

before trust to l^'* &^9 ^^ ^^ ^^d C. S., at the request and by the direction 
attend. ^ J appointment of the said S. S., &c., and on the nomination 

and appointment of the said [jmrcluxser'], testified by his being 
a party to, and sealing and delivering these presents, Hath 
bargained, sold, assigned, transferred, and set over, and by 
these presents Doth bargain, sell, assign, transfer, and 
set over unto the said J. T. [trustee of term]^ his executors, 
administrators and assigns, All the said messuage, &c. 
firstly herein-before described, and intended to be hereby 
granted and released, with their appurtenances, and all 
and singular other the premises in and by the said recited 
indentures of lease and release of the 25th and 26th of June, 
1813, conveyed unto and to the use of the said \jpurchas€r\ 
his heirs, appointees and assigns as aforesaid, with the appur- 
tenances, And all the estate, right, title, trust, term and terms 
of years yet to come and unexpired, property, claim, and de- 
mand whatsoever, as well at law as in equity, of him the said 
C. S., of, in, to, or out of the said hereditaments and premises, 
and every or any part thereof; To have and to hold the 
said messuage, &c. unto the said J. T. [trustee of term']^ his 
executors, administrators and assigns, from henceforth for and 
during all the rest, residue and remainder yet to come and 
unexpired of the said term of 500 years. In trust for &c« the 
said [purchaser^f his heirs, appointees and assigns, and to be 
assigned as he or they shall from time to time direct or ap- 
point, and in the mean time and subject thereto, to wait upon 
and attend the reversion, freehold and inheritance of the said 
piecesor parcels of land, hereditaments and premises, and topiro- 
tect the same from all mesne incumbrances, if any such there 
Commajii be ; And the said C. S. doth for himself, his heirs, executors 

bfuices'^^ ^^^ administrators, covenant and declare with and to the said 
trustee of the J. T. [trustee of terrrQf his executors, administrators and as- 
signs, by these presents, that he the said C. S. hath not at any 
time heretofore made, done, committed or executed, or know- 
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ingly or willingly permitted or suffered, or been party or 
privy to any act, deed, matter or thing whatsoever, whereby 
or by reason or means whereof the said messuages and other 
hereditaments hereby granted and released, or expressed and 
intended so to be, or any of them, or any part thereof, are, is, 
can, shall, or may be impeached, charged, affected or incum- 
bered, in title,* estate, or otherwise howsoever. In Witness, &c. 



o ^ 
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XVIII. 

Conveyance by Lease and Release, by Tfiree Tenants 
in Coparcenajy (a), to a Purchaser in Fee, and Declare 
ation in bar ofDcwer. 

THIS INDENTURE, made the day of y in the 

year of our Lord 1838, Between Mary A. of &<%, spinster, 

^ (a) The following note is compiled from Mr. White's and Mr. 
Menifield's editionB of Watkins's Prineipks qf Conveyancing, book i. 
c 10. 

Coparceners always take by descent ; and as they compose but one 
heir^ they have^ as to some purposes^ but one freehold; but, as to 
others^ several ; hence they may convey to eocA other, either by release, 
by feoffinent (2 BL Com. 187— 3£3. Litt 241. Com. Dig. tit. Par- 
ceners. Gilb. Ten. 72^ 73. Touch. 14. 5 Cm. Dig. 118. 220.), or 
they might have conveyed to each other by fine^ previously to the recent 
statute (3 & 4 IT. 4. c. 74.) by which fines and recoveries were 
abolished. 

An estate in coparcenary arisies where a person, seised of lands in 
fee-simple or in tail, dies^ and leaves more than one female heir, as 
daughters, sisters, aunts, or other females, on whom, by the law of 
descents, the estate descends jointly. (Litt s. 241. 2 Bl. Com. 1870 
It may also arise by custom, as where the male children take by gavel, 
kind and other customary descents, where the estate descends in equal 
moieties. (Ibid.) 

Coparceners, like joint tenants, have an unity of interest, title, and 
possession ; they make but one heir, and have one entire freehold in 
the land, with respect [before the statute of 8 & 4 W, 4. c. 74.] to the 
pradpe of strangers. (Co. Litt. l6d b. I69 a. 2 Cm. Dig. 464.) 
They difi^, however, from joint-tenants, in claiming by descent, and 
not by purchase ; that no estates can be held in coparcenary, but such 
as are of a descendible nature ; (Litt. s. 264.) ; and that estates may 
▼est at diflferent times. (Co. Litt. l64 a.) 

Though they have an unity, they have not an entirety of interest 
They are properly entitled each to the whole of a distinct moiety. They 
may be said to have a several seisin as between themselves, and a joint 
seisin as it regards strangers. Being seised in moieties, there is no 
survivorship between them. On the death of one coparcener, her moiety 
descends to her heir at law, subject to her husband's curtesy, if he be 
living, but the heir (though a male and a collateral), or the hiisband as 
tenant by the curtesy, holds with the other coparcener in copar- 
cenary. In gavelkind, the descent is to all the sons equally, and 
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Anne A. of &c., spinster, and Elizabeth A. of &c«, spinster, 
the only daughters and co-heiresses of John A.y late of , 



tbej bold in coparcenary. This tenancy is destroyed by devise or 
alienation to a stranger. The effect of such devise or alienation is to 
convert the coparcenary into a tenancy in common. (Co. Litt. 174 b. 
175 a.) 

As to strangers, coparceners must convey their respective portions or 
shares by such a conveyance as will pass the freehold ; as by feofiinenty 
lease and release^ or bargain and sale enrolled ; or they may covenant to 
stand seised. 

If there are three coparceners^ and one aliens^ the other two bold in 
coparcenary as between themselves ; with respect to the alienee, they 
hold in common. The possession of one coparcener is, in cases of de« 
scents happening upon deaths previous to the 1st of January, 1834, 
that of the other, so as to create a seisin in the other^ and carry her 
share by descent to her heirs^ although that other never actually entered, 
[as where A. died, seised in fee^ intestate, leaving two daughters his co- 
heirs^ Elizabeth and Sarah, but by different mothers. The entry of the 
widow, the mother of Sarah^ as her guardian in socage, was held to 
constitute an actual seisin in Elizabeth, so that, upon her deaths her 
moiety descended to her heirs at law^ and not to Sarah, who would 
otherwise have taken as heir to her father. (^Doe v. Keen, 7 T. R. 386'.) 
The effect of the new law in such a case is worthy of notice. It renders 
the entry of the guardian in socage nugatory^ as conferring upon Eliza- 
beth an actual seisin, for that is no longer necessary ; descents being 
traced, under the stat. 3 & 4 ^. 4. c. 106., to the last purchaser or 
person entitled otherwise than by descent, (s. 1.) So that upon the 
death of Elizabeth^ as she took by descent, she was not a purchaser 
within the meaning of the Act, and the descent was, therefore^ to be 
traced from the father, who was the last purchaser : and Sarah was his 
heir. Had Elizabeth become a purchaser, within the meaning of the 
Act^ then upon her deaths intestate and without issue, her moiety would> 
by s. 9«4 have descended from her to Sarah, her sister by the half blood, 
as her heir.] Entry by one coparcener, when not adverse to her com- 
panions [previously to the stat^ 3 & 4 W, 4f, e. 270, enured to the 
benefit of all ; (Doe v. Pearson^ 6 East, 173. S Smith, St^S.) : [but by 
8. 10. of that statute it is enacted. That no person shall be deemed to 
have been in possession within the meaning of the Act by mere entry ; 
and by s. 12., That the possession of one coparcener, joint-teuant, or 
tenant in common, who shall have been in the possession or receipt of 
the entirety, or more than his share, for his own benefit^ or for the 
benefit of any other person tlian the person entitled to the land or rent, 
such possession or receipt shall not be deemed the possession or receipt 
of such last mentioned person.] When an advowson descends to co- 
parceners^ they present according to seniority, the eldest sister taking the 
first turn, the second the next, and so of the rest (Plow. S$S. 1 Bac, 
Abr. G9^. Gwil, ed.) 

Coparcenary relates to the estate — joint tenancy to the person. — 

1 
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&c.) deceased \ve7idQrs]y of the one part, and [pwrchoierl of 
&c.y of the other part : Whereas by Indentures of lease and 



Hence a man may be coparcener with himself. Suppose two moieties 
of an estate to descend upon the same individua]^ one from his father^ 
aiid the other from his mother^ he may fairly be said to possess the es- 
tate in coparcenary ; for on his death without lineal descendants, one 
moiety will descend to his heir on the part of his father^ and the other 
to his heir on the part of his mother. 

That the seisin of coparceners is joints is evident from the circam- 
stance that one may release to the other without a bargain and sale for a 
year to vest the seisin : that it is severaly is evinced by the validity of a 
feofihient from one coparcener to his companion. A tenant in common 
may enfeoff his companion^ because the freehold is several, but he can- 
not release to him for want of a joint seisin. A joint-tenant may release 
to his companion^ because the freehold is joint, but he cannot enfeoff* 
his companion for want of a several Seisin. Coparceners^ however^ may 
both release to and enfeoff their companions ; for their seisin is both 
joint and several. (Co. Litt. 200 b.) The effect of a release from one 
coparcener to another^ is not exactly settled. Thus it is remarked by 
an eminent writer^ that a release from one coparcener to another does 
not make any degree in the title : the releasee being in by descent and 
not by purchase. (2 Pres. Abs. 70.) The consequence of this position 
is^ that judgments against the releasor are not incumbrances. But^ by 
Lord Coke^ *' if there be two coparceners^ and the one release all hia 
right to the other^ this shall enure by way of mitter VeUate, and 9haU 
make a degree, and without the word ' heirs ' shall pass the whole fee- 
simple." (Co. Litt 27s. b.) And this seems the preferable doctrine^ as 
will appear by the following considerations. When two persons take a 
joint seisin on a descent or conveyance^ the notoriety attendant on that 
event is sufficient to support a release by one to the other of them with, 
out a second deCvery of seisin. (Gilb. Ten. 72.) Indeed a second de- 
livery of seisin would be nugatory^ as the release is already as much in 
the seisin of the whole estate as he would be by another delivery of it. 
A release by one or two joint seisinees to the other of them is called aa 
above a release by way of mitter testate. This species of release doea 
not operate directly by enlargement^ for the releasee has no estate in hia 
companion's moiety which may be enlarged. It simply conveys the 
estate of the releasor in a moiety of the land to the releasee without the 
necessity of livery of seisin. The releasee takes the estate by conveyance, 
the seisin being already in him by descent The seisin is swallowed up 
in the estate so that the release operates by extinguishment in one sense 
and by enlargement in another ; but aa it does not operate directly in 
either way^ the law properly calls it arelease by way of conveyance^ and 
if of conveyance the releasee must be in by purchase and not by descent. 
He must come in in ^eper, by or through his companion and not by title 
paramount to him by their common ancestor. The consequence is^ that 
if a woman entitled to an estate marries and dies, leaving two daughters, 
and one of them releases to the other^ and then they both die without 
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release* bearing date respectively on or about the ' ' " and 

— — days of ^ISOO, the release being made or expressed 

to be made between » &c*9 of the one part, and the said 

John A^ deceased, of the other part ; it is by the said Inden*- 
lure of release witnessed, that for the considerations therein 

mentioned, the said did grant, release and conyey unto 

the said John A*, his heirs and assigns, the messuages or tene~ 
ments, lands and hereditaments herein-after particularly men- 
tioned and described, and intended to be hereby granted and 
released, with their appurtenances, To hold the same unto 
and to the use of the said John A.^ his heirs and assigns for 
ever: And whereas Mary A.^ the elder, the wife of the said 
John A09 departed this life on or about the — day of——, 
1836 : And whereas the said John A. departed this life on 

or about the ■ day of 9 1837, intestate and unmarriedy 

leaving the said [vendors'] his only children and heiresses at 
law him surviving, wherefore the said messuages or tene- 
ments, lands and hereditaments conferred in and conveyed by 



issae^ one moiety of the estate will descend to the heir of the releasee on 
the part of her mother, and the other moiety wtU descend to her heir on 
the part of her father. It should also follow that if one of the danghten^ 
after the death of her mother and hefore the release, makes her will and 
devises all her estate and interest in the land^ the devisee will take only 
that moiety which the testatrix had at the date of her wiU^ and not that 
which she subsequently acquires by the release ; and in this respect a 
partition (which may be effected by mere agreement, and makes no de- 
gree in the title) is essentially different^ as will be presently seen* A 
republication of the will after the release would doubtless enable the 
devise to carry the entirety of the land^ the words being " all the estate 
and interest of the devisor^" but if the words be (as in Luther v. Kirhy, 
8 Vin. 148.) " all that my moiety^ " it is difficult to perceive how a re* 
publication could make the will operate on more than what it ezpresdy 
states to be the subject of it, viz. one moiety. 

Parceners cannot exchange with each other till partition (TVwc^^ 
292.)^ for they have nothing to exchange. They are seised in moieties, 
and if they exchange each other's moieties they are still in the same si- 
tuation. Suppose two farms A. and B., descend to two coparceners C» 
and D., and C, exchanges her moiety in fkrm A. forD.'s moiety in farm 
B., and so vice vered. By this process C. will become seised of farm B. 
and D. of farm A. in severalty ; but this is a partition, not an exchange. 
It seems therefore true, that there cannot be an exchange between co- 
parceners until partition. 
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the said in part recited Indenture of lease and release, de* 
scended upon and became vested in the said [yendora] in fee- 
simple in coparceny : And whebeas no partition hath been 
made of the said messuage or tenements, lands and heredita^ 
ments : And whereas the said [purchaser] hath contracted 
and agreed with the said [vendors] for the absolute purchase 
of the said messuages or tenements, lands and other faeredita* 
ments hereinafter mentioned and described, and the fee-simple 
and inheritance thereof, free from all incumbrances, at or for 
WitneHTen- the price or sum of 1200/.: Now this Indenture wit*- 
pvuehi^^ *** NESSETH, that in pursuance of the said agreement, and in 

consideration of the sum of 12002i of lawful money of the 
United Kingdom of Great Britain and Ireland^ by the said 
[purchaser'] to the said [vendors]^ in equal shares in hand well 
and truly paid, at or immediately before the sealing and de^ 
livery of these presents (the receipt of which said sum of 
1^200/. they the said [vendors] do hereby respectively admit 
and acknowledge, and of and from the same and every part 
thereof do hereby respectively acquit, release, and for ever 
discharge the said [purchaser]^ his heirs, executors, adminis- 
trators, and assigns, and every of them for ever by these pre- 
sents) ; They the said [vendors] Have, and each of them 
Hath granted, ^rgained, sold, aliened, released, and con- 
firmed, and by diese presents Do, and each of them Doth 
^rant, bargain, sell, alien, release, and confirm unto the said 
Refetenoetothe \purchaser]i (in his actual possession now being, by virtue of 
iMie for A year, j^ bargain and sale to him thereof made by the said [vendors^ 
v^in consideration of 5«., by an Indenture bearing date the 
day next before the day of the date of these presents, for the 
^ c term of one whole year, commencing from the day next before 
the day of the date of the said Indenture of bargain and sale, 
and by force of the statute made for transferring uses into 
possession), and his heirs. All, &c. [parcels]^ Together, &&, 
Oenend word% [general words] ; And the reversion, &c. [see former Pre^ 
And nil rtntir cedents], And all the estate, right, title, interest, inhe- 
ritance^ use, trust, possession, property, claim, and demand 
whatsoever, both at law and in equity, of them the said 
[vendors], and each and eveiy of them, in, to, out of, or 
trpon the same hereditaments and premises, and every part 
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and paxoel thereof, with their and erery of their appurte- 
nanoes ; To hays and to hold the said meeBuages or tcne- Toboid to pur- 
nwnti, hereditaments, and all and singular other the premises '^^^^^ '^ ^- 
hereby granted and released, or intended so to be, with their 
and every of their appurtenances, unto the said [^purchoBer]^ 
his hears and assigns for ever; And the said Ijntrduuer] doth Dedantionm 
hereby declare^ that any widow of him the said [purduuerj^ ^' ' 

who shall hai^pen to survive him, shall not be entitled to any 
dow^ out of or in the messuages or tenements, lands and 
hereditaments hereby granted and released, or expressed and 
intended so to be^ or any of them, or any part thereof; And 
the said Mary A. [one vendar]^ as to one equal third part or CoveDtnts for 
share of and in the said messuages or tenements, heredita- ^^^^ 
ments, and premises hereby granted and released, or intended 
so to be^ with their appurtenances, and so &r as relates to £«^ aatoher 
her own acts and deeds, and the acts and deeds of all persons ^|S[^brT,^^ 
claiming or to claim by, from, through, or under, or in Crust ^ •^^ ^bed 
for her in respect of the same third part or shares but not ^ 
farther or otherwise^ doth hereby, for herself her heirs, ex- 
ecutors, and administrators ; And the said Anne A. {another 
vendor^ as to one other equal third part or share of and in 
the same messuages or tenements, hereditaments, and pre* 
mises, with their appurtenances, and so for as relates to her 
own acts and deeds, and the acts and deeds of all persona 
claiming or to claim by, from, through, or under, or iu trust 
for her in respect of the same third part or share, but not 
further or otherwise ; And the said Elizabeth A. \ihe other 
veadarjf as to the remaining equal third part or share of and 
in the same messuages or tenements, hereditaments^ and pre- 
mises, with their appurtenances, and so far as relates to her 
own acts and deeds, and the acts and deeds of all persons 
claiming or to claim by, from, through, or under, or in trust 
for her in respect of the same third part or share, but not 
further or otherwise : Doth hereby for herself, her heirs, 
executors, and administrators, covenant, promise, and agree 
with and to the said Ipurduuer']^ his heirs and assigns, 
in the manner following (that is to say) ; That for and 
notwithstanding any act, deed, matter, or thing what- 
soever, by them the said [vendarsjy or either of them, or any 
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persons or person claiming by, from, through, or under, or in 
trust for them, or either of them, made^ done, committed^ 
executed, or knowingly or willingly suffered to the contrary, 
or by, from, through, or under the said John A. deceased, the 
intestate, the said [vendors'] are, at the time of sealing and 
delivering of these presents, lawfully, rightfidly, and abso- 
lutely seised of and in, or well and sufficiently entitled to the 
said messuages or tenements, hereditaments, and premises 
hereby granted and released, or intended so to be, and every 
part diereof, with their and eveiy of their appurtenances, for, 
a good, sure, perfect, absolute, and indefeasible estate of in- 
heritance in fee^imple^ without any manner of condition, 
trust, power of revocation, equity of redemption, remainder^ 
or limitation of any use or uses, or other restraints, cause, 
matter, or thing whatsoever, to alter, charge, defeat, incumber, 
Good right to revoke, or make void the same ; And that for and notwith- 
^'^^^' standing any such act, matter, or thing as aforesaid, they the 

said [vendors] now have in themselves good right, full power, 
and lawful and absolute authority to grant, bargain, sell, 
release, and convey the said messuages or tenements, here- 
ditaments, and premises hereby granted and released, or 
intended so to be, with their appurtenances, unto the said 
[purchaser]^ his heirs and assigns in manner aforesaid, accord- 
ing to the true intent and meaning of these presents; And 

auMt ' - ^*' ^^ ^"^^^ *"^^ °^*y ^^ lawful to and for the said [purchaser], 
ment. his heirs and assigns, from time to time and at all times here- 

after, peaceably and quietly to enter into and upon, and to have, 
hold, occupy, possess, and enjoy the said messuages or tene- 
ments,hereditaments, and premises herein-before granted and 
released, or expressed and intended so to be, with their appur- 
tenances, and to have, receive^ and take the rents, issues, and 
profits thereof, and of every part thereof, to and for his and 
their own use and benefit, without any lawful let, suit, 
trouble, denial, eviction, interruption, claim, or demand what- 
soever, of or by them the said [vendors], or their heirs, or of, 
from, or by any person or persons whomsoever, lawfully or 
equitably claiming, or to claim by, from, through, or under, 
or in trust for them or any of them, or by, from, through, or 
Free from in- under the said John A,y deceased, the intestate; And that free 
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and dear, freely and cleai*ly and absolutely acquitted, exone* 
rated, released, and for ever discharged, or otherwise by the 
said [vendors] respectively, and their respective heirs, exe- 
cutors, or administrators, well and sufficiently saved, defended, 
kept harmless, and indemnified of, from, and against all and 
all manner of former and other gifts, grants, bargains, sales, 
jointures, dowers, right and title of dower, uses, trusts, entails, 
wills, statutes merchant and of the staple, recognizances^ 
judgments, executions, rents, arrears of rent, annuities, lega- 
cies, sums of money, yearly payments, forfeitures, re-entries, 
cause and causes of forfeiture and re-entiy, debts of record, 
debts due to the Queen's Majesty, and of, from, and against 
all other estates, titles, troubles, charges, debts, and incum- 
brances whatsoever, either already had, made, executed, occa- 
sioned, or suffered, or herein-after to be had, made, executed, 
occasioned, or suffered by the said \yendani] respectively, or 
their heirs, or by any person or persons lawfully or equitably 
claiming or to claim by, from, through, or under, or in trust 
for them, or any of them, or by the said John A.y deceased, the 
intestate, or any person or persons lawfully or equitably claim- 
ing or to daim under him : And vurtheb, that they the said And for fbrtlMr 
{yendort\ respectively, and their respective heirs, and all and 
every person and persons whomsoever having or claiming, or 
who shall or may hereafter have or claim any estate, right, 
title^ interest, inheritance^ use, trust, property, daim, or 
demand whatsoever, either at law or in equity, o^ in, to, or 
out of the said messuages or tenements, hereditaments and 
premises hereby granted and released, or expressed and in- 
tended so to be, and their appurtenances, or any of them, or 
any part thereof by, from, or under, or in trust for them the 
said [vendors] or their heirs, or any of them, or by, from, or 
imder the said John A.^ deceased, the intestate, shall and will, 
from time to time, and at all times hereafter, upon every 
reasonable request, and at the proper costs and charges in 
the law of the said [purcJiaser], his heirs or assigns, make, 
do, acknowledge, and execute, or cause or procure to be 
made, done, acknowledged, and^ executed, all such further 
and other lawful and reasonable acts, deeds, things, devices, 
conveyances, and assurances in the law whatsoever, for the 
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better and more perfectly and absolutely granting^ oonyey- 
ingf and aseuring of the said messuages or tenements, liere- 
ditam^its and premises hereby granted and rdeased^ or 
expressed and intended so to be, and eirery part thereoi^ with 
their iqppurtenanoesy unto the said [jncrcAoj^r], his heirs and 
assigns, as by the said [/ncrdlossr] or assigns, or his or their 
counsel in the law, shall be reasonably devised, or advised 
and required. In Witness, 8cc 
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XIX. 

CoNTETANCE BY Lease AND RELEASE 2^ Tenants in Oh 
parcenary^ and the HuAand of one of ihem^ to a Pvr^ 
chaser, to Uses to bar Dower, and Covenant by Husband 
of one Coparcener to aeknowUdge ike Deed* 

THIS INDENTURE, made the day of in the 

year of our Lord 183d» Between Mary A> of &c«} i^>iii8ter, PwUcf. ^ 
one of the daughters of Henry A., late of &C.9 of the ko. 
Esquire, deceased, of the first part, John B. of &<%» and Anne 
his wife, one other of the daughters of the said Henry A*, <^ 
the second part, Thomas C of Sec, the eldest son of Eliza*' 
beth C, late of &c., widow, deceased, one other of the daugh- 
ters of the said Henry A., of the third part, fVUliam 2>. of 
&c., the only child of Jane 2)., late of &c., widow, deceased^ 
one other of the daughters of the said Henry A., of the fiiurth 
part, Sarah E. of &c, spinster, and Margaret E* of &c«, spin* 
Bter, the only children of Jemima E., late of &&, widow, de* 
ceased, the other of the five daughters of the said Henry AL^ 
of tlie fifth part {^purchaser'^ of &c.9 of the sixth part, and 
\_trustee to bar dower'] of &c., of the seyenth part : Whereas, Reeitia df 
under and by virtue of certain Indentures of lease, and ap- thTiiiSuSL*^ 
pointment, and release, bearing date respectively on or about 

the' and days of , the Indenture of appointment 

and release being made or expressed to be made between &;c. 
for the considerations therein expressed, the messuages or tene- 
ments, lands and hereditaments, herein-after particularly men- 
tioned and described, and intended to be hereby granted and 
released, were limited and appointed, granted, released, and 
conveyed unto the said Henry AL, to the use of the said Henry 
A,, his heirs and assigns for ever : And whereas Mary A. the Death of mtc». 
elder, the wife of the said Henry A., departed this life on or ***** ' 

about the ■ day of : And whereas the only children Rectuk of the 

of the said Henry A. were the said Mary A. iparty hereto], !!™?^^"?^ **"* 
AnneB^ Elizabeth C*, JaneD., and Jemima En : And whereas itanoei. 
the said Elizabeth C. departed this life in the lifetime of the 
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said Henry A. leaving the said Thomas C.^ her eldest son, her 
surviving : And whereas the said Jemima E. also departed 
this life in the lifetime of the said Henry A.^ leaving the said 
Sarah E. and Margaret £., her only children, her surviving : 
Death of intM- And WHEREAS the said Henry A. departed this life on or about 

the ■ ■ day of — — , intestate and a widower, whereupon 
the said messuages or tenements, lands and hereditaments 
descended upon the said Mary A., Anne £., Thomas C, 
Jane X)., Sarah JS., and Margaret £., as his co-heirs in copar- 
Deathofooe cenary: And whereas the said Jane D. departed this life 

beireoes after- on or about the day of — last, whereupon her share 

wards. q[ ^^ ^^ messuages or tenements, lands and hereditaments 

No partition descended upon the said fPiUiam D, : And whereas no 

partition hath been made of the said messuages or tenements, 
Contract for lands or hereditaments : And whereas the said Ipurchaser^ 
^ ' hath contracted and agreed with the said Mary A., John B.j 

and Anne his wife, Thomas C, William Z)., Sarah £., and 
Margaret J3., {vendors^'] for the absolute purchase of the said 
messuages or tenements, lands and other hereditaments, 
herein-after mentioned and described, and intended to be 
hereby granted and released, and the fee-simple and inherit- 
ance thereof, free from all incumbrances, at or for the price 
WitneM» or sum of 1000/: Now this Indenture witnesseth, that 

in ooDtideration . /•^i*j ^j* -ji^r* 

of a proper- ^^ pursuance of the said agreement, and m consideration ot 
innate dimioni the sum of 1000/. of lawful money of the United Kingdom of 
money, Great Britain and Ireland^ by the said Ipurchcuer'] to the said 

P*^^<^^*^* [vendors'] in hand well and truly paid, at or immediately 
and 5th parts ' before the sealing and delivery of these presents, in the shares 
oonTey. gjjjj proportions foUowing ; (that is to say,) the sum of 200/. 

of like lawful money, being one fifth part of the said purchase 
money, to Mary A. ; the sum of 200/. of like lawful money, 
being one other fifth part of the said purchase money, unto the 
said John B, and Anne his wife ; the sum of 200/. of like lawful 
money, being one other fifth part of the said purchase money, 
unto the said Thomas C. ; the sum. of 200/. of like lawful 
money, being one other fifth part of the said purchase money, 
unto the said William D. ; and the sum of 100/. of like law* 
ful money, being one moiety or equal half part of the re- 
ipaining fifth part of the said purchase money, unto the said 
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Scarah E. ; and the sum of 100/. of like lawful money, being 
the other moiety or equal half part of such remaining fifth 
part of the said purchase money, unto the %Bid Margaret E,\ 
the receipt and payment of which said several sums, making 
together the said sum of 1000/., they, the said Mary ^., 
John B. and Anne his wife, Thomas C, WiUiam Z)., Sarah E., 
and Margaret JS., do hereby respectively admit and acknow- 
ledge, and of and from the same and every part thereof do 
respectively acquit, release, and discharge the said Ipurckaser'], 
his heirs, executors, administrators, and assigns, and every of 
them for ever, by these presents ; The said Mary A., John B. 
and Anne his wife, Thomas C, WiUiam X)., Sarah jS., and 
Margaret JE., Have, and every of them Hath granted, bar- 
gained, sold, aliened, released, and confirmed, and by these pre - 
sentsDo, and every of them Doth grant, bargain, sell, alien, 
release, and confirm unto the said [jmrdiaser'] (in his actual ^^ 
possession now being by virtue of a bargain and sale to him '' 

thereof made by the said [vendors'], in consideration of 5«., by Reference lo 
an Indenture bearing date the day next before the day of the Wear. 
date of these presents, for the term of one whole year, com- ; 
mencing from the day next before the day of the date of the 
said Indenture of bargain and sale, and by force of the statute . 
made for transferring uses into possession), and to his heirs. 
All [parcels']^ Together with all and singular houses, out- Parcels, 
houses, edifices, buildings, bams, stables, coach*houses, cot- ^^^^^^ word*, 
tages, yards, gardens, orchards, backsides, tofts, lands, 
meadows, pastures, commons, common of pasture, common of 
turbary, mines, minerals, quarries, furzes, trees, woods, under- 
woods, coppices, and the ground and soil thereof, mounds, 
fences, hedges, ditches, ways, waters, watercourses, liberties, 
privileges, easements, profits, commodities, emoluments, here- 
ditaments, and appurtenances whatsoever, to the said mes- 
suages or tenements, lands and hereditaments, belonging, or 
in any wise appertaining, or with the same or any of them 
respectively, now or at any time heretofore demised, leased, 
held, used, occupied or enjoyed, or accepted, reputed, deemed, 
taken or known as part, parcel, or member of them, or any 
part of them, or appurtenant thereunto, with their and every 
of their appurtenances ; And the reversion and reversions, 4"^ ^® ^^^^' 

VOL. I. p 
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remainder and remiunders, yearly and other rents, issues, and 
And all the profits of all and singular the said messuages or tenements 
^"^^ lands, hereditaments, and premises, hereby granted and re- 

leased, and intended so to be ; And all the estate, right, title, 
interest, inheritance, reversion, use, trust, possession, property, 
claim, and demand whatsoever, both at law and in equity, of 
them the said [vendors']^ and each and every of them, of, in, and 
To hold to the to the same premises, and every part and parcel thereof. To 
us« tolSr^ HAVE AND TO HOLD the Said messuages or tenements, lands, 
slower* and hereditaments, and all and singular other the premises 

hereby granted and released, or expressed and intended so to 
be, with their appurtenances, unto the said [purchaser] his 
heirs. To such uses, upon such trusts, and to and for such in- 
tents and purposes, and with, under, and subject to such 
powers, provisoes, agreements, and declarations, as the said 
[purchaser] shall, by any deed or deeds, writing or writings, 
with or without power of revocation and new appointment, 
to be by him sealed and delivered in the presence of and at- 
tested by two or more credible witnesses, from time to time 
direct, limit, or appoint* and for default of and until such 
direction, limitation, or appointment, and so far as no such 
direction, limitation, or appointment shall extend, To the use 
of the said [purchaser^^ and his assigns, during his life, without 
impeachment of waste, and after the determination of that 
estate by forfeiture or otherwise in his lifetime, To the use 
of the said [trustee to bar dower], and his heira, during the 
life of the said [purchaser]. In trust for him the said [pur* 
chaser], and his assigns, during his life; and to prevent the 
wife of the said [purchaser] firom being entitled to her dower 
out of and in the said premises, or any part thereof, and after 
the determination of the estate so limited in use to the said 
[new trustee^ 4*^.]» ^^^ bis heirs, during the life of the said 
[purchaser] as aforesaid, To the use ot the said [purchaser'}, 
his heirs and assigns for ever. And the said Mary A. [one 
vendor], as to one equal fifth part or share of and in said 
messuages or tenements, hereditaments and premises hereby 
granted and released, or intended so to be, with their ap- 
purtenances, and so far as relates to her own acts and 
deeds, and the acts and deeds of all persons claiming or 
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to claim by, from, through, or under, or in trust for her 
in respect of the same third part or share, but not farther 
or otherwise, doth hereby for herself, her heirs, executors 
and administrators ; And the said John B. [^another vendor], 
as to one other equal fifth part or share of and in the 
same messuages or tenements, hereditaments and premises, 
with their appurtenances, and so far as relates to his own acts 
and deeds) and the acts and deeds of his said wife, the said Anne 
jB., and of all persons claiming or to claim by, from, through, 
or under, or in trust for him or her, in respect to the 
same third part or share but not further or otherwise ; And 
the said &c. (same as to Thomas C. and William D.) ; And the 
said Sarah E.y as to one moiety or equal half part of the re- 
maining fifth part or share of and in the same messuages or 
tenements, hereditaments and premises, with their appurte- 
nances, and so far as relates to her own acts and deeds, and 
the acts and deeds of all persons claiming or to claim by, 
from, through, or under, or in trust for her, in respect of the 
same, but not further or otherwise ; And the said Margaret E, 
(same as the last) ; Doth hereby for herself and himself, his 
and her heirs, executors and administrators, covenant, promise 
and agree with and to the said [jmrchaser'], his heirs, appointees 
and assigns, in the manner following ; (that is to say,) That for 
and notwithstanding any act, deed, matter or thing whatsoever 
by them the said [yendoral^ or either of them, or any persons 
or person claiming by, fi*om, through, or under, or in trust 
for them, or any or either of them, made, done, committed or 
executed, or knowingly or willingly sufiered to the contrary, 
or by, from, through or under the said Henry A., deceased, the 
intestate, the said [vendors] are, at the time of sealing and de- 
livering of these presents, lawfully, rightfully, and absolutely 
seised of and in, or well and sufficiently entitled to the said 
messuages or tenements, hereditaments and premises hereby 
granted and released, or intended so to be, and every part 
diereof, with their appurtenances, for a good, sure, perfect^ 
absolute, and indefeasible,estate of inheritance in fee-simple, 
without any manner of condition, trust, power of revocation, 
equity of redemption, remainder or limitation of any use or 
uses, or other restraints, cause, matter or thing whatsoever^ to 

p 2 
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alter, charge, defeat, incumber, revoke or make void the same; 
And that for and notwithstanding any such act, matter or thing 
as aforesaid, they the said [vendors] now have, in themselves, 
good right, full power, and lawful and absolute authority 
to grant, bargain, sell, release and convey the said messuages 
or tenements, hereditaments and premises hereby granted 
and released, or intended so to be, with their appurtenances, 
unto the said [purchaser^ and his heirs, To the uses^ and for 
the intents and purposes herein-before limited, expressed, and 
declared, and in manner aforesaid, according to the true in. 
tent and meaning of these presents, and that the said mes- 
suages or tenements, lands and hereditaments shall and may, 
from time to time, and at all times hereafter, go and remain 
To the uses herein-before limited, expressed and declared, and 
be peaceably and quietly entered into and upon, and be held, 
occupied, possessed and enjoyed, and the rents, issues and 
profits thereof, and of every part thereof, had, received, and 
taken accordingly, without the lawful let, suit, trouble, denial, 
eviction, interruption, claim or demand whatsoever of or by 
them the said [vendors'jf or any or either of them, or their 
heirs, or of, from, or by any person or persons whomsoever, 
lawfully or equitably claiming or to claim by, from, through, 
or under the said Henry A. (deceased) the intestate : And 
thai free and clear, freely and clearly and absolutely ac- 
quitted, exonerated, released, and for ever discharged, or 
otherwise, by the said [vendors'] respectively, and their re- 
spective heirs, executors or administrators, well and suffici- 
ently saved, defended, keptharmless, and indemnified, of, from, 
and against all and all manner of former and other gifts, 
grants, bargains, sales^ jointures, dowers, right and title of 
dower, uses, trusts, entails, wills, statutes merchant and of 
the staple, recognizances, judgments, executions, rents, arrears 
of rent, annuities, legacies, sums of money, yearly payments, 
forfeitures, re-entries, cause and causes of forfeiture and re- 
entry, debts of record, debts due to the Queen's Majesty, and 
of, from, and against all other estates, titles, troubles, charges, 
debts and incumbrances whatsoever, either already had, made, 
executed, occasioned, or suffered by the said [vendors] respect- 
ively, or their heirs, or by any person or persons lawfully or 
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equitably claiming or to claim, by, from, through or under, 
or in trust for them or any of them, or by the said Henry A. 
deceased the intestate, or any person or persons lawfully or 
equitably claiming or to claim under him : And further 
that they the said [vendors} respectively and their respective 
heirs, and all and every person and persons whomsoever, hav- 
ing or claiming, or who shall or may hereafter have or claim, 
any estate, right, title, interest, inheritance, use, trust, pro- 
perty, claim or demand whatsoever, either at law or in equitgrj 
of, in, to, or out of the said messuages or tenements, heredita^ 
mentsand premises hereby granted and released, or expressed 
and intended so to be, and their appurtenances, or any of 
them, or any part thereof, by, from, or under, or in trust for 
them the said [vendors], or their heirs, or any of them, or by, 
from, or under the said Henry A.f deceased, the intestate, shall 
and will, from time to time, and at all time, hereafter, upon 
every reasonable request, and at the proper costs and charges 
in the law of the said [purchaser"], his heii*s, appointees or as- 
signs, make, do, acknowledge and execute, or cause or procure 
to be made^ done, acknowledged and executed, all such further 
and other lawful and reasonable acts, deeds, things, devices, 
conveyances and assurances in the law whatsoever, for the 
better and more perfectly and absolutely granting, convey- 
ing and assuring of the said messuages or tenements, heredi- 
taments and premises hereby granted and released, or ex- 
pressed and intended so to be, and every part thereoj^ with 
their appurtenances, To the uses herein-before limited, ex- 
pressed, and declared, as by the said [jmrchaser], bis appointees 
or assigns, or his or their counsel in the law, shall be rea- 
sonably devised or advised and required ; And {a) the said 
John B, doth hereby, for himself, his heirs, executors and 
administrators, covenant, promise and agree with and to the 
said [purchaser']^ his heirs, appointees and assigns, that the 
said Anne B. (she hereby consenting) shall and vrill forth- 



(a) If it is intended that the deed ahould be acknowledged immedi- 
ately, it will not, of course, be necessary to insert this coTenant. See 
further as to this covenant^ No. XIV. note (/), anU ; and see the notes 
to that form and No. XV. as to the Fines and Recoveries Act. 

r> 3 
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with, or as soon as conveniently may be after the execution 
of these presents, at the costs and charges of the said John B.j 
his heirs, executors or administrators, duly appear before a 
Judge (b) of one of the superior Courts at Westminster, or 
a Master in Chancery, pursuant to an Act passed in the 
fourth year of the reign of King William the Fourth, inti- 
tuled ** An Act for the Abolition of Fines and Recoveries, 
and for the Substitution of more simple Modes of Assurance,*^ 
* and tliat the said Anne B. shall and will produce these pre- 

sents, and the lease for ayear upon which the same is grounded, 
and acknowledge the same respectively to be her act and 
deed, before such Judge or Master in Chancery, and be 
examined by him, apart from the said John B. her husband, 
touching her knowledge of the contents of these presents and 
the lease for a year upon which the same is grounded, and 
freely and voluntarily consent thereto, and do all such other 
acts and things as are required by the said Act of Parlia- 



(&) If the party who is to acknowledge the deed resides in the 
country^ the form must be altered thus: — " duly appear before two'of the 
perpetual Commissioners Appointed for the county of •, for taking the 
acknowledgments of deeds by married women^ or two special Commis- 
sioners to be for that purpose appointed^ pursuant to the Act in that 
behalf made and provided^ and tbat^ &c,, before the said commissioners 
&c. ; and, together with an affidavit of the signature thereof by the said 
Commissioners,'* &c. 

Mr. Shelford, from whose book on the Real Property Statutes, page 
S52,, the foregoing covenant is extracted, gives in a note the following 
short form : — '' That the said Mary StiU shall and will appear before 
the Commissioners, and do all such acts as are required by the said Act 
of Parliament, for consenting to and acknowledging these presents, and 
the lease of a year upon which the same is grounded, in order that the 
necessary certificate of acknowledgment thereof may be duly signed and 
filed of record in His Majesty's Court of Common Pleas at Westminster/* 

The form given by Mr. Hayes {Introduction to Conveuoncing, third 
edition, p. 520.) is very concise, and is as follows : — *' And the said 
[vendor], for himself, his heirs, executors, and administrators, hereby 
covenants with the said [purchaser], her heirs and assigns, that these 
presents shall forthwith, at the cost of the said [vendor], be duly acknow- 
ledged by the said — , his wife, she hereby consenting, and otherwise 
perfected with the solemnities prescribed by law for rendering the deeds 
of married women effectual to extinguish their interest in land ;" or if 
the olject of the deed be to convey the wife's estate, say '* effectual to 
pass their estates in land.** (page 524.) 



Canvejfance by Lease and Release. ^15 

ment for completing and giving effect to such separate exa- 
mination of and acknowledgment by the said Anne B, as 
aforesaid, and for causing a certificate of such acknowledg- 
ment, with an affidavit of the signature thereof by the said 
Judge or Master in Chancery, to be duly filed of record 
in Her Majesty's Court of Common Pleas at Westminster. 
In Witness, &c. 



V 4 
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XX. 

Conveyance by Appointment and Release of Free^ 
hold Hereditaments, to a Purchaser who was Mortgagee 
of Part of the Same, (a) 

THIS INDENTURE, made the day of , in the 

year of our Lord 1825, Between A, A, W. of &c. {vendor}, 

Fartica. ot the first part, F. C of &c. {purchaser"], of the second part, 

and A. B, of &c. [releasee, and trustee to bar dower], of the third 

part : Whereas by Indenture of lease, and appointment and 

Reeiulof con- release, bearing date respectively on or about the and 

veyance by ■ days of , the Indenture of appointment and release 

w^ch'estate being made or expressed to be made between the said [pwr- 
was limited to choser], of the first part, John C. of &c. &c. (of the second 

aucb uses aa "; xi-i.- *-ii*i .1 j 

vendor should to fifth parts), the said [vendor}, of the sixth part, and 
appoint. (Uses q^ 2). of &c., of the seVcnth part, for the considerations therein 

to bar dower). ' r » 

expressed, the messuages, lands, and other hereditaments, 
herein-after particularly described, and hereby intended to be 
appointed and released, with their appurtenances, were ap- 
pointed, conveyed, and assured to the use of such person and 
persons, for such estate and estates, interest and interests, parts, 
shares and proportions, and upon such trusts, and for such 
ends and purposes, and in such manner and form, as the said 
[vendor] should from time to time, by any deed or deeds, in- 
strument or instruments, in writing, with or without power 
of revocation and new appointment, to be by him signed {b), 

(a) In the present form it will be observed that the vendor appoints 
under a power contained in the usual limitation to bar dower^ but that 
the trustee does not join in the conveyance. It is presumed that some 
difficulty arose as to obtaining his concurrence ; so that, supposing the 
power of appointment to have been defeated^ some portion of the l^al 
estate (in that part of the lands which were not included in the mort- 
gage)^ namely, for the life of the vendor^ vested in the trastee, would be 
outstanding. But for the importance or not of this in practice^ see anti, 
page 5S. note (c.) and other notes to form No. IV. 

(6) This word is seldom used in creating powers, but having been 
so in the recited deed, it becomes necessary to follow the terms strictly. 
See note (e) page 218., post. 
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sealed) and delivered in the presence of, and attested by two 
or more credible witnesses, direct, limit, or appoint, and in 
default of such appointment, and subject thereto. To the use 
of the said Ivendor], and his assigns, for his life, with a limit- 
ation to the use of the said C. D, (c), his executors and ad- 
ministrators, during the life of the said [vendor^ In trust for 
him and his assigns, with remainder to the use of the said 
\vendor\ his heirs and assigns for ever : And whereas, by M^rtMuw in 

an Indenture bearing date on or about the day of—, fee by appoint- 

and made or expressed to be made between the said {pen- UJl"JooI."«id' 
d4jr\ of the one part, and the said [purchaser] of the interest, 
other part, It is witnessed that in consideration of 
500/. to the said [vendor"] paid by the said [purchaser], the 
said [vendor] did grant, direct, limit, and appoint, remise, 
release and confirm unto the said [purchaser], his heirs and 
assigns, the plot or parcel of arable land herein-after described, 
and intended to be hereby appointed and released, with the 
appurtenances. To hold the same unto and to the use of the 
said [purchaser], his heirs and assigns for ever, subject never- 
theless to a proviso in the Indenture now in recital contained, 
for redemption and reconveyance of the said hereditaments, 
on payment by the said [vendor], his' heirs, executors, ad- 
ministrators, or assigns, unto the said [purchaser], his exe- 
cutors, administrators, or assigns, of the sum of 500/., with 
interest for the same, after the rate, at the times, and in 
manner therein mentioned and appointed for the payment 
thereof respectively : And whereas the said principal sum Interest paid, 
of 500/. only now remains due on the last recited Indenture, aJJ^.^"**^'^ 
all interest for the same Having been paid up to the day of the 
date of these presents, as he the said [purchaser] dotli hereby 
acknowledge: And whereas the said [purchaser] hath Contract for 
contracted and agreed with the said [vendor] for the absolute P""'^"* 
purchase of the said messuages, lands and hereditaments, 
herein-after particularly mentioned and described, and in- 

tefnded to be hereby appointed and released, with the appur- 

• 

(c) In this recited form it will be seen that the limitation to the 
trustee to bar dower was to him, ''his executors and administrators/* 
instead of to him *^ and his heirs." Here the executors or administra- 
tors would take as special occupants.. 
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tenancesy and the fee-simple and inheritance thereof in 
possession, free from all incumbrances, at or for the price or 
And on con- sum of 4500/. ; And it hath been agreed that out of the said 
tract agreed purchase money of 45002., the said [purchaser] should re- 
money should tain the said principal sum of 5002. so due to him on the 
^wffT'rf'^ security of the said recited Indenture of mortgage as afore- 

chase-money. said: NoW THIS INDENTURE WITNESSETH, that in pursuauce 

1. WitncM, of the said agreement, and in consideration of the convey* 
leases mortgage &nce herein-after contained he the said \_pureh4Mser] doth 
<lebL hereby remise, release^ and for ever discharge die said [vendor^ 

his heirs, executors and administrators, and every of them, 
of and from the said principal sum of 5002. secured by the 
said recited Indenture of the day of ^ and the in- 
terest thereof, and of and from all claim and demand what- 

2. Witness; socver for or in respect of the same: And this Indenture 
MlnuTh "redita- FURTHER WITNESSETH, that in pursuauce of the said agree- 
ments to uses ment, and in consideration of the release herein-before con- 
"^^ tained, and also in consideration of the sum of 40002. of lawful 

money of the United Kingdom of Great Britain and Lre* 
land to the said [vendor] in hand paid by the said [purchaser], 
at or immediately before the sealing and deJivery of these 
presents^the receipt ofVhich said sum of 40002., and the release 
for the said sum of 5002., (making together the sum of 45002.,) 
in full for the purchase of the said hereditamoits and premises 
hereby intended to be appointed and released^ he the 
[vendor] doth hereby acknowledge, and of and from the 
purchase money of 4500/L (d) and every part thereof, doth ac- 
quit, relieve and discharge the said [purchaser], his heirs, ap- 
pointees, executors, administrators and assigns, and every of 
them, for ever, by these presents, he the said [vendor], pur* 
suant to and by force and virtue and in exercise and execution 
of the power or authority to him the said [vendor], by the 
herein-before in part recited Indenture of appointment and re- 
lease of the day o f ■ , given or limited as herein-before 

is mentioned, and of every or any other power or authority in 
anywise enabling him in this behalf Doth by this present deed 
or instrument in writing, by him signed (e), sealed and de- 

(d) Of coarse the ad valorem duty stamp^must be paid on the full 
purchase money of 4500/. 

(e) " If the instrament is to be signed> it cannot^be executed other- 
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livered in the presence of, and attested bys the two credible 
persons whose names are intended to be indorsed hereupon 
as witnesses to the signing, sealing and delivering of these 
presents by the said [vendor^ absolutely and irrevocably di- 
rect, limit and appoint that the messuages and dwelling-houses, 
closes, plots, pieces or parcels' of land, and other the heredita- 
ments herein-after particularly mentioned and described, and 
tended to be hereby released, with their and every of their 
appurtenances, shall henceforth remain, continue^ and be To 
the uses and upon the trusts hereinafter limited, expressed, 
and declared of and concerning the same : And this In- s. witnen, 

DENTURE FURTHER WITNESSETH, that for the Considerations Vendor and 

aforesaid, and for the better and more effectually conveying Tey to rdeuee. 
and assuring the several messuages, lands, and hereditaments 
To the uses herein-after declared ; and also in consideration of 
the sum of 10«. of lawful money aforesaid to each of them 
the said [^pwrchaser] and [vendor] paid by the said [releasee 
and trustee to bar dower\ the receipt whereof are hereby 
respectively acknowledged. He the said [/n^rcAo^er], (so far 
only as relates to such of the lands and hereditaments 
herein-after described, and intended so be released, as were 
comprised in the said recited Indenture of mortgage 
of the day of—), at the request, and by the di- 

rection of the said \vendor\ (testified by his being a party 
to, and sealing and delivering these presents). Hath bar- 
gained, sold, and released, and by these presents. Doth bar- 
gain, sell, and release ; And the said [yevdor] (as to all and 
singular them essuages, lands, and hereditaments herein-after 
described), at the request and by the direction of the said [pwr^ 
chaser^ testified by hisbeing a party to (and sealing and deli- 
vering these presents), Hath granted,bargained, sold, released, 
and confirmed, and by these presents Doth grant, bargain. 



wise {Bird y. StridSy Bridg. 21. cited) ; and if signature and sealing be 
required^ an instrument unsigned will not be valid although sealed. 
( Thayer v. Thayer, Palm. 112. Blockville v. Ascott, 2. Eq Ca. Abr. 659. 
side note.)" Sug. Pow. 6th ed. voL 1. p. 266. Since the^ recent statute 
of wills^ however, this must be understood as not applying to powers 
exercised by that class of instruments. 
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sell, release and confirm unto the said A. B., in his actual 
Reference to possession now being by virtue of a bargain and sale to him 
a year!" ^' thereof made by the said [vendor^ and the said [purchaser] 

in consideration of bs. by an Indenture bearing date 
the day next before the day of the date of these presents, for 
the term of one whole year, commencing from the day next 
before the day of the date of the said Indenture of bargain 
and sale, and by force of the statute made for transferring uses 
General wordi. into possession, and to his heirs, All, &c. [parcels], Together 

with all and singular houses, outhouses, edifices, buildings, barns, 
stables, coachhouses, cottages, yards, gardens, orchards, back- 
sides, lofts, lands, meadows, pastures, commons, common of 
pasture, common of turbary, mines, minerals, quarries, furzes, 
trees, woods, underwoods, coppices, and the ground and soil 
thereof, mounds, fences, hedges, ditches, ways, waters, water- 
courses, liberties, privileges, easements, profits, commodities, 
emoluments, hereditaments, and appurtenances whatsoever to 
the said messuages or tenements, lands, hereditaments and 
premises belonging, or in anywise appertaining, or with the 
same, or any of them respectively, now or at any time here- 
tofore demised, leased, held, used, occupied or enjoyed, or 
accepted, reputed, deemed, taken, or known as part, parcel, 
or member of them, or any part of them, or appurtenant 
Andtherever. thereunto, with their and every of their appurtenances; And 
uon,&c. the reversion and reversions, remainder and remainders, 

yearly and other rents, issues, and profits of all and singular 
And all the ^^^ messuages or tenements, hereditaments and premises 
«»*»*•• hereby granted and released, or intended so to be ; And all 

the estate, right, title, interest, inheritance, reversion, use, 
trust, possession, property, claim, and demand whatsoever, 
both at law or in equity, of him the said [vendor'\, and of the 
said [purchaser], and of each of them, of, in, and to the same 
To bold to the premises, and every part and parcel thereof, To have and 
ujiMrfUsr de- ^^ vLOLT> the said messuages or dwelling-houses, closes, plots, 

pieces or parcels of land, hereditaments and premises, hereby 
released and intended so to be, and every part thereof, with 
their and every of their appurtenances, unto the said A. B., 
his heirs aud assigns for ever, To the uses, and upon and for 
the trusts, intents, and purposes herein-after expressed and 
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declared of and concerning the same : And it is hereby agreed 
and declared between and by the said parties hereto, that the 
limitation and appointment herein-before contained, shall 
operate and enure, and the said A. B. and his heirs shall 
stand seised of the said messuages or dwelling houses, and 
plots, pieces, or parcels of land, hereditaments and premises, 
hereby released or intended so to be, To such usesj upon such 
trusts, and to, and for such intents and purposes, and with, 
under and subject to such powers, provisoes, agreements, 
and declarations as the said [purchaser^ shall, by any deed 
or deeds, writing or writings, with or without power of revo- 
cation and new appointment, to be by him sealed and delivered 
in the presence o^ and attested by, two or more credible wit- 
nesses, from time to time direct, limit, or appoint ; and for 
default of, and until such direction, limitation, or appointment, 
and so far as no such direction, limitation, or appointment shall 
extend, To the use of the said [purchaser^f and his assigns, 
during his life, without impeachment of waste; and after the 
determination of that estate by forfeiture or otherwise in his 
lifetime. To the use of the said [pTistee to bar dower']^ and his 
heirs during the life of the said [purchaser']^ In trust for him the 
said [^purchaser^y and his assigns, during his life, and to prevent 
the wife of the said [purchaser'] from being entitled to her 
dower out of or in the premises, or any part thereof; And 
after the determination of the estate so limited in use to the 
said Itru^ee to bar dower\ and his heirs, during the life of the 
said [purchaser^ his heirs and assigns for ever: And the 
said [vendor] doth hereby for himself, his heirs, executors CoTenants, 
and administrators^ covenant, promise, and agree with and ^* 
to the said [purchaser'li his . appointees, heirs, and assigns, 
that notwithstanding any act, deed, matter, or thing what- 
soever, by him the said [vendor] made, done, committed or 
executed or knowingly or willingly permitted or suffered to 
the contrary, the power and authority herein-before exer- 
cised by the said [vendor']^ or intended so to be, is well and 
effectually created by the herein-before in part recited In- 
denture of appointment and release of the — day of , 
and the same, at the time of the sealing and delivery of these 
presents, is in full force, and in nowise suspended, extin- 
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guished, or become void or voidable ; And that for and not- 
withstanding any such act, deed, matter, or thing as afore- 
That good said, They, the said [vendor] and [jntrchaser}^ now have in 
nght to convey, tjj^njggiygg^ qj. Q^e of them hath in himself, good right, full 

power, and lawful and absolute authority to direct, limit, and 
appoint, and grant, release, and confirm the said messuages 
or dwelling-houses, closes, plots, pieces or parcels of land, and 
other hereditaments hereby appointed and released, or ex- 
pressed and intended so to be, with the appurtenances there- 
unto belonging. To the uses and in manner aforesaid, accord- 
And that pre- ing to the true intent and meaning of these presents : And 
mue^&c. ^j^^ ^^ g^jj messuages or dwelling-houses, closes, plots, 

pieces or parcels of land, and other hereditaments herein- 
before appointed and released, or expressed and intended so 
to be, with their appurtenances, shall and may, from time to 
timeandatall times hereafter, go and remain^ To Hie uses here- 
in-before limited, expressed, and declared, and be peaceably 
and quietly entered into and upon, and be held, occupied, pos- 
sessed, and enjoyed, and the rents, issues, and profits thereof, 
and of every part thereof, had, received, and taken accord- 
^gly^ without the lawful let, suit, trouble, denial, eviction, 
interruption, claim, or demand whatsoever, of or by him the 
said {vendor\i or his heirs, or of or by any person or persons 
lawfully or equitably claiming or to claim by, from, or under 
Free from in- or in trust for him, them, or any of them ; And that free and 
eumbrancea&c clear, and freely and clearly and absolutely acquitted, exoner- 
ated, released, and for ever discharged, or other wisew by the said 
{vendor\ his heirs, executors, or adminbtrators, well and 
sufficiently saved, defended, kept harmless and indemnified 
of^ from, and against all and all manner of former and other 
gifls, grants, bargains, sales, jointures, dowers, right and title 
of dower, uses, trusts, entails, wills, statutes merchant and 
of the staple, recognizances, judgments, executions, rents, 
arrears of rent, annuities, legacies, sums of money, yearly 
payments, forfeitures, re-entries, cause and causes of forfeit- 
ure and re-entry, debts of record, debts due to the Queen's 
Majesty, and of, from, and against all other estates, tides, 
troubles, charges, debts, and incumbrances whatsoever, either 
already had, made, executed, occasioned, or suffered, or here- 
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after to be had, made, executed, occasioned, or suffered by the 
said [vendor]^ or his heirs, or by any person or persons law- 
fully or equitably claiming or to claim by, from, or under or 
in trust for him, them, or any of them: And further And for further 
that he the said [vendor'jj and his heirs, and all and every ■»»'»«««• 
other person and persons having or claiming, or who shall or 
may have or claim any estate^ right, title, interest, inherit- 
ance, use, trust, property, claim, or demand whatsoever, 
either at law or in equity, of, in, to, or out of the said mes- 
suage and other hereditaments herein-before appointed and 
released, or expressed and intended so to be, or any of them, 
or any part thereof, by, from, or under or in trust for him 
the said Ivendar'jy or his heirs, shall or wHl, from time to 
time and at all times hereafter, upon every reasonable request 
to be made for that purpose, by and with and at the proper 
costs and charges in the law of the said [purchaser], his heirs, 
appointees, or assigns, make, do, acknowledge, and execute, or 
cause or procure to be made, done, acknowledged, and exe- 
cuted, all and every such further and other lawful and reason- 
able acts, deeds, things, devices, conveyances, and assurances in 
the law whatsoever, for the further, better, more perfectly and 
absolutely granting, conveying, and assuring of the said mes- 
suage and other hereditaments herein-before appointed and 
released, expressed and intended so to be, and every part 
thereof with their appurtenances, To the uses herein-before 
limited, expressed, and declared, as by the said [pierchaser'], 
his heirs, appointees, or assigns, shall be reasonably devised 
or advised and required. In Witness, &a {/) 

(/) The attestation as to the execution of the yendor must of cotrae 
contain the word " signed^ " as well as ** sealed and delivered.'' See the 
words of the recited power, and note (e) to this form^ anU, page 2 18. 
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Conveyance by Lease and Release of Lands in fee 
simple J {which were mortgaged for Years^) Mortgagor 
[Vendor^ to Mortgagee [Purchaser^ in consideration of 
a Release of the Mortgage Debt, 

THIS INDENTURE, made the day of , in the 

Parties. year of our Lord 1838, Between \yendor\ of &c. of the one 

Rental of mort- part, and [purchaser^ of &c. of the other part: Whereas by 

«■«« ^^ ^^ an Indenture bearing date, on or about the day of 

ingsoo/. and 1820, and made or expressed to be made between the said 
interest [vendor^ of the one part, and the said \_purchaser']^ of the 

other part: It is witnessed that in consideration of the sum of 200/. 
to the said [vendor'] paid by the said [purcluzser^y the said [vendor"] 
did grant, bargain, sell and demise. All, &c. unto the said 
[purchaser], his executors, administrators, and assigns: To 
hold the same with the appurtenances unto the said [purchaser], 
his executors, administrators, and assigns, for the term of 500 
years, thence next ensuing: Sulgect nevertheless to the 
proviso or agreement thereinafter contained for cesser of the 
said term, on re-peyment by the said [vendor], his heirs, 
executors, or administrators of the said sum of 200/. and the 
interest thereof after the rate, and on or at the days or times, 
Mottgage and in manner therein particularly mentioned: And whereas 
money was not ^j^^ ^jj principal sum of 200/. was not paid at the time men- 
tioned in and appointed by the said in part recited Indenture 
for the payment thereof, and the same together with an arrear 
of interest on the same, amounting to the sum of 120/., 
making together the sum of 320/., is now due and owing 
upon the said Mortgage security as he the said [vendor] doth 
And same is hereby admit and acknowledge : And whereas the said sum 
premises. of 320/. is the full value of the fee simple and inheritance 

in possession of the said mortgaged premises : And whereas 
the said [purchaser] hath contracted aud agreed with the said 
[vendor] for the purchase of the fee simple and inheritance 
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m possession of and in the said mortgaged premises, free from 
incumbrances, at or for the price or sum of 320/., and upon And upon 
the treaty it was agreed that the said sum of 320i so due ^^\^ 
and owing as aforesaid should be taken and considered in full money due 
for the purchase money of the said premises, and that the ^^^ p„y. 
said [jmrchaser] should execute such release as is hereinafter chase money. 
contained. Now this Indenture witnesseth, that in pur- ist witness; 
suance and performance of the said agreement, and in consi- le^es^ndor 
deration of the conveyance hereinafter contained, he the said from mortgage 
{purc1ia8er\y doth hereby remise, release, quit, clear, and for terest. 
ever discharge the said [vendor], his heirs, executors, and ad- 
ministrators, and every of them, of and from the said princi- 
pal sum of 200/. secured by the said hereinbefore in part 
recited indenture of mortgage of the — day of ■ , 1820, 
and also of and from the said sum of 120/., so now due and 
owing from the said [vendor] to the said [purchaser]^ for an 
arrear of interest upon the said principal sum of 200/., and 
also of and from all claims and demands whatsoever, either at 
law or in equity, for or on account or in respect of the said 
principal sum of 200/. and interest, or any part thereof re- 
pectively: And this Indenture further witnesseth, that 2d witness; 

« ^, ., J . •! ^» c Vendor conveys 

m pursuance of the said agreement, and m consideration of ^ii mortgaged 
the release hereinbefore contained of the two several sums of premises, , 
200/. and 120/., making together the sum of 320/. (a) so 
agreed as aforesaid to be paid as and for the purchase money 
of the said mortgaged premises, and that the same is in full 
for the purchase of the same, he the said [vendor] doth hereby 
admit and acknowledge, and of and from the same and every 
part thereof doth acquit, release, and discharge the said [pi/r- 
chcL8er\ his heirs, executors, administrators, and assigns, and 
every of them, for ever, by these presents. He the said 
[vendor] Hath granted, bargained, sold, released, and con- 
firmed, and by^hese presen ts Doth grant, bargain, sell, / . 
release, and confirm unto the said [purchaser] (J), (ui his actual Reference to 

(a) The ad vahrem duty stamp will be payable upon the SiOL as ^^"* 
upon an ordinary pnrcbase. 

(b) This conveyance could^ of course, have been effected by a release 
of the equity of redemption to the purchaser [mortgagee], after an entry 
by him by virtue of the mortgage, supposing that had been merely a 
common Jaw demise, and without entry, inasmuch as the mortgage was 
by '^ bargain and sale/' under the statute of uses. As, however^ the 
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possession now being by virtue of a bargain and sale to him 
thereof made in consideration of 5^., by an Indenture bearing 
date the day next before the day of the date of these present^ 
for the term of one whole year, commencing from the day 
next before the day of the date of the said Indenture of 
bargain and sale, and by force of the statute made for transfer- 
ring uses into possession), and to his heirs, All {jHxrceW] (c), 
Together with all and singular outhouses, edifices, buildings, 
ways, liberties, privileges, easements^ hereditaments, and ap- 
purtenances to the same belonging or in any wise appertain-^ 
ing, or taken or known as part and parcel thereof. And the 
reversion^ S^c. And aU the estate^ S^c. (same as ante^ page 220.) 
To HAVE AND TO HOLD the Said pieces or parcels of land, 
hereditaments, and premises hereby released, or expressed and 
intended so to be, and every part thereof, with their and every 
of their appurtenances, unto the said \_purchaser]y his heim 
and assigns for ever, To the use of the said [purcAo^er], his 
heirs and assigns : (d) And the said [vendor] doth for himseli> 
his heirs, executors, and administrators, covenant and agree 
with the said [purchaser^y his heirs and assigns, that notwith- 
standing any act done or suffered by him the said [vendor]^ 
or any of his ancestors, to the contrary, he the said [vendor] 
is lawfully seised of and in the hereditaments hereby released 
in fee-simple, free from all incumbrances (except the said 
mortgage). And that notwithstanding any such act as afore* 
said, he hath full power to grant and release the premises unto 



purpose to be efibcted was to have the term of 500 jears^ created by the 
mortgage deed^ assigned to attend the inheritance^ the same was aaaigned 
by a deed dated two days prior to the present Indenture of Irdeaae, and 
for the reasons stated in note («), post. 

(c) In a conveyance such as that above it is sometimes the practice 
to insert the description of the parcels in the recital of the mortgage^ in 
the same manner as is done with respect to assignments of leasehold 
premises* It is wholly unimportant^ so that a proper description of the 
parcels does appear in the deed. If the parcels are described in the re- 
cital of the mortgage deed^ the reference to them here will be thus : — 
'^ All and singular the said pieces or parcels of land comprised in and 
demised by the said hereinbefore in part recited Indenture of mortgage 
of the day of , 1820." 

(d) In this and many of the following precedents of Conveyances 
by Lease and Release^ the forms will be found to be conaderably shortened^ 
more particularly in the covenants for title. 
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unto the said [^pyrcJuzser], his heirs and assigns, in manner 

aforesaid ; And that it shall be lawful for the said Ipurchaser^j For quiet en- 

his heirs and assigns, at all times hereafter, peaceably to ^^^^^ ' 

enjoy the premises, and to receive the rents and profits thereof, 

without any interruption from him the said [vendor] and his 

heirs, or by any other person lawfuUy and equitably claiming 

by, from, or under, or in trust for him the said [vendar\y or 

any of his ancestors, And that absolutely discharged or other- free from in- 

wise by the said {vendor\ his heirs, executors, or administra- «'»"*'«>«»• 

tors, sufficiently indemnified from and against all conveyances, 

charges, and incumbrances made or suffered, or hereafter to 

be made or suffered by him or them, or by any person or 

persons lawfully or equitably claiming or to claim by, from, 

or under, or in trust for him, them, or any of them ; And that And for ftirther 

the said [vendor]^ and his heirs, and all persons claiming under •"'^'"^ 

or in trust for him, or them, or any of them, shall and will 

upon the request and at the expense of the said [purchaser^ 

his heirs or assigns, execute all jiuch further assurances as may 

be required by him or them for releasing or conveying the 

premises unto the said \jmrcha8er\i his heirs and assigns, in 

manner aforesaid Ik witness, &c. (e) 

(e) The following observatioiiBy relatire to a transaction snch as that 
■apposed in the above precedent, are copied from Mr* 'White's edition 
of Watkins's Frinciphf (^ Conv^ancing, page 34t7* " If a mortgagee 
for a term pm-chase the equity of redemption [in fee]^ it is usual for 
him to astngn the term to a trustee to attend the inheritance. This 
Bhould be done by an instrument bearing date two days previously to the 
conveyance of the equity of redemption^ supposing that conveyance to 
be by lease knd release. If the assignment bear date the day next be- 
fore the day of the date of die release^ it becomes a question whether 
the term is not merged in the lease for a year which the mortgagor 
makes on that day to the mortgagee^ who must then be supposed to have 
the prior term. The assignment of the term would, without doubt^ be 
presumed to have been made before the lease for a year^ although at 
law there is no fhiction of a day^ but every thing done in the day is 
considered as being done on the first moment of the day ; and if it be 
jM^oved that tlie assignment was executed before the raleaae^ all doubt 
on the subject must vanish, as there will not then have been two 
estates in die same person at one and the same time. But it is 
best to avoid the point, by dating the assignment two days prior to the 
date of the release." And see note (d), ante, pt 171^ as to the lease for 
a year being a reversionary lease. 
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XXII. 

Conveyance by Appointment and Release of Lands, 
Sfc. BY Trustees under Powers of Sale and Ex- 
change in a Settlement, {the Tenant fob hjFE joininff 
to Consent and Covenant for Titk,) to a Purchaser in 
Fee^Simple, 

THIS INDENTURE, made the day of , in the 

Parties. Year of our Lord, 1838, Between [trustees for sale] A. B. of 

&c., and C. D. of &c., of the first part, [tenant for life'] of &C 

of the second part, and [purchaser] of &c. of the third part : 

Recital of lease Whereas by Indentures of lease and release (a) bearing 

recovery^ ^^® respectively on or about the — and days of——, 

whereby here- 1820, the release being made or expressed to be made 
limited to the between the said [tenant for life] of the one part; Mary B. 
l?'®,?f tl®""i"^ spinster, therein described, of the second part; the said A. B. 

for life] for life, ,^T^ri i»i x-i-m i ^ tt 

with remain- and C. D. ot the third part; £• F. and G. H., therein respec- 
dcrsovcr; tively described, of the fourth part; and J, K., therein also 

describe<l, of the fifth part, (being the settlement executed 
previously to and in contemplation of the marriage which 
was then intended, and which was shortly afterwards duly 
had and solemnized between the said [tenant for life] and 
the said Mary B») ; and by a common recovery (i) duly had 

(a) and (6) Although fines and recoveries are abolished by the 
statute frequently before referred to (3 & 4 IT. 4. c. 1^)% recitals of both 
will frequently become necessary in the framing of instruments. Mr. 
Butler^ in his MS. notes on Deeds^ speaking of lands being ''limited^" 
as is done in the above recital^ and referring to the united operation of a 
lease and release^ and observing upon the wording of recitals of fines and 
recoveries^ says : ** When a lease and release are recited^ and the recital 
speaks of the united operation of both^ the expression sboidd be, that 
' by these Indentures the lands in question were conveyed ; ' when in 
the recital the lease is dropped, so that the operation of the release only 
is spoken of, the expression should be * grant, release, and confirm.' 
The word * limit ' seems to apply rather to the uses declared by the 
conveyance, than to the lands conveyed. It seems, therefore, inaccurate 
to say that ' by deeds of lease and release the lands were limited to A. 
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and suffered in Hilary Term in the ■ year of the reign 
of his late Majesty King George the Fourth, the messuages, 
lands, tenements, and hereditaments hereinafter particularly 
mentioned and described, with their appurtenances, were, 
together with otlier messuages, lands, tenements, and here- 
ditaments, limited and assured To the use of the said [tejumt 
for life'] and his assigns, during his life, with a limitation to 
the use of the said A. B. and C. D., their heirs and assigns, 
during the life of the said ^tenant for life]. Upon Trust to 
preserve the contingent uses and estates thereinafter limited 
from being defeated or destroyed, with a limitation to the 
use of the said £. F. and G» H., their executors, adminis- 
trators, and assigns, for the term of 500 years, to commence 
from the day of the death of the said [^tenant for Kfe']^ Upon 
certain Trusts declared and expressed in and by the said 
Indenture of release concerning the same, with divers re- 
mainders over : And it was by the said Indenture of release, and powers of 
now in recital, declared that Ic) it should be lawful for the 'f'® •"** ^^: 

^ ' change to the 

said A. B. and C. D., and the survivor (d) of them, and the trustees with 



and his hein^ To the use of B. and his heirs ; ' the expression should 
be, that the ' lands were conveyed to A. and his heirs^ To the use of B. 
and his heirs ; ' or immediately^ that the ' lands were limited to the 
use of B. and his heirs/ 

'^ A fine or recovery operates as a conveyance. It may therefore he 
said that, hy the fine or recovery, the lands were < conveyed ' to the oonuzce 
or recoveror : but if the conuzee or recoveror is passed over, it should 
be said that, by the fine or recovery, the lands were ' limited ' to the 
uses in question* In reciting a recovery, the deed making the tenant 
to the praecipe, and the deed creating the uses, form one conveyance ; it 
is therefore sufficient to say that by these the lands were ' limited ' to 
the uses in question." 

(c) It is an extremely common practice in a 'recital such as the 
above, to state the whole substance of the powers of sale and exchange, 
although it is perfectly clear that so much as relates to the exchange is 
needless ; for, says Mr. Butler, " In the recital of powers, it seems un- 
necessary to recite any thing further than to show that the exercise then 
intended to be made of the power is warranted by it. Thus, where an 
estate is held imder a power of selling and exchanging, it is unnecessary, 
in case of a sale, to recite either so much of the power as respects the 
exchange, or any of the directions for the application of the money." 
The practice of reciting the whole power seems to have obtained from an 
anxiety to prevent any question arising as to whether it was correctly 
exercised by the deed of conveyance of the lands upon a sale. 

(d) Strictly speaking, the words *' and the survivor of thedi aud tb^ 
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the consent of executors OF administrators of such sunrivor, at any time 

or times thereafter, at the request and by the direction of the 
said [tenant for life] during his life, (to be testified by some 
writing or writings under his hand and seal,) to dispose of 
and convey, by absolute sale, all or any part of the messuages, 
lands, tenements, and hereditaments thereby granted and 
released, and the inheritance thereof, in fee-simple, unto any 
person or persons whomsoever, for any price or prices in 
money as to them the said A. B. and C D., or the survivor 
of them, or the executors or administrators of such survivor, 
should seem reasonable ; And thai for the purpose of effecting 
such sale, disposition, and conveyance, it was declared that 
it should be lawful for the said A. B, and C. D., and the sur- 
vivor of them, and his executors and administrators, (at 
such request, and by such direction, and so testified as afore* 
said,) by any deed or deeds, instrument or instruments iq 
writing, sealed and delivered by them or him, in the pre- 
sence of and attested by two or more credible witnesses, 
absolutely to revoke (e), determine, and make void all and 



ezecuton or administrators of such sarriTor," are unneceisarilj inserted 
in the recital^ because the power is about to be executed by the truatees 
themMlTes jointly, and not by the Burvivor of thenij nor by the executors 
or administrators of the survivor. Where, therefore, brevity ia ipi-* 
portant, thoae words may be omitted throughout ; and they are only re- 
tained in the present form, on account of the all but universal practice of 
their insertion. 

{e) The following observations on the form of the powers of sale 
and exchange are extracted from Sir Edward Sugden's Treatise o» 
Powers^ 6th edit. vol. ii. p. 481 — 483. — '^ In welLdrawn deeds, in 
which powers of sale and exchange are inserted^ it is usual to give the 
trustees of the powers an express authority to revoke the old uses, and 
to appoint such new uses as will effectuate the intention of the parties, 
and the declaration of this purpose cannot be too generaL Therefore, 
in the power of sale, it should not be declared that the trustees shall ap. 
point to the purchaser in fee^ as a doubt might be entertained, whether 
it warranted an appointment to uses to bar dower; but the trustees 
should be authorised to limit such uses as wiU carry the contract into 
execution. It ia not, however, necessary to give express powers of re« 
vocation and new appointment ; for, whatever be Uie form in which a 
power of sale is given, it will operate as a power of revocation and new 
appointment, and may be executed accordingly. Thus, it was clearly 
holden by the Lord Keeper, in The fiiihop qf Oxford v. Leighton, that 
a direction, that a releasee to uses in settlement should convey to such 
uses as k» should' appoint, amountad to a power of revoking and limiting 
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every or any of the uses, trusts, powers, and provisions 
thereinbefore limited, expressed, and declared of and con- 
cerning the messuages, lands, tenements, and hereditaments 
which should be agreed to be so sold, disposed of, and con- 



new uses^ although the proviso was unskilfully penned. (2 Vem. 067*) 
All old powers of sale and exchange merely express that the trnatees 
may sell or exchange the land^ and do not give express powers of revo- 
cation and new appointment. Sometimes the trustees are made merely 
to ' appoint and make sale of^' or to ^ appoint and sell ' the land to the 
uses : the words of the power heing followed with the addition of the 
word appoint'; and sometimes they are made to expressly revoke'the uses 
of the settlement^ and then to appoint to the new uses. £ither mode 
will effectuate the intention. The latter is sometimes objected to by 
tmskilful persons as not authorised by the power^ but to this objection 
the Bishop of Oxford's case is a decisive answer. In ill«penned powers 
of sale it sometimes happens that the party is authorised to appoint the 
estate to the purchaser, his heirs and assigns ; which should never be 
done ; for it has in this case also been contended in practice, that the 
estate can only be appointed to the purchaser in fee^ and not to uses to 
bar dower^ or to any other uses which the case may require. To obviate 
this difficulty, where it was intended to bar the purchaser's wife of 
dower, it has been recited (contrary to the fact), that the contract was 
entered into by A., as agent for B.^ the real purchaser, and the estate has 
been conveyed to A, in fee, in trust for the purchaser. But, upon the 
authority of Phelp and Hay, it may be thought that the doubt in this 
case is not well founded. If it be well founded, there is great reason 
to contend that the estate must be conveyed to the purchaser himself in 
fee, and that a conveyance to a fictitious purchaser as a trustee would be 
absolutely void, he not being an object of the power. But really, when 
it is once admitted, that the intention of the power is to be regarded, and 
not the precise terms of it (see Morris v. Preston^ 7 Ves. Jun. 547. ; 
and see Mackintosh v. Barber, 1 Bing. 50.), there seems to be no ground 
for this practice. The intention expressly is that the inheritance of the 
estate shall be sold, but the mode of the conveyance rests in the breast 
of the purchaser. The direction simply amounts to a declaration that 
the fee shall belong to the purchaser. It merely expresses what would 
be implied in the power in the absence of an express provision; it being 
clear that a power to trustees to sell an estate will authorise them to ap- 
point the estate to the purchaser in fee^ although the power be silent on 
that head. Now, if the direction were wholly omitted, it would scarcely 
be doubted that the estate might be conveyed to any uses the purchaser 
should desire. Therefore, according to the rule of law, that expressio 
eorum qua tacite insunt, nihil operatur^ it may be contended, independ- 
ently of decision, that although the trustees of the power are only 
authorised by the words of it to appoint the estate to the purchaser in 
fee, yet they may appoint it to uses to bar dower, or any other manner 
that the purchaser may direct." 

Q4 
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veyed ; And by the same^ or any other deed or deeds, in* 
strument or instruments in writing, to limit, declare, direct, 
and appoint any use or uses, estate or estates, trust or trusts, 
of the said messuages, lands, tenements, and hereditaments, 
the uses and trusts of which should be so revoked, which it 
should be thought necessary or expedient to limit, declare, 
direct, or appoint, in order to effectuate any such sale^ 
disposition, or conveyance as aforesaid ; And also, that upon 
payment of the money to arise by any sale or sales of the 
said messuages, lands, tenements, and hereditaments, or any 
part or parts thereof, it should be lawful for the said A. B. 
and C. D., and the survivor of them, and the executors and 
administrators of such survivor, to sign and give receipts for 
the money for which the same should be so sold ; And that 
such receipts should be good and sufficient discharges to the 
person or persons to whom the same should be given, for the 
money therein respectively acknowledged or expressed to be 
received ; And that such person or persons, his, her, or their 
heirs, executors, administrators, or assign8> should not after- 
wards be answerable or accountable for any loss, misappli- 
cation, or nonapplication of such money, or be obliged 
Contract (or or concerned to see to the application thereof (y): And 
'^^' WHEREAS the said A. B. and C. D. (at the request and by 

the direction of the said [tenant for lifoyj have contracted 
and agreed with the said ^purchaser'] for the absolute sale (^) 
to him of the messuages, lands, tenements, and heredita- 
ments hereinafter particularly mentioned and described, and 
intended to be hereby appointed and released, and the inherit- 
ance thereof in fee-simple in possession, free from all incum- 
brances, at or for the price or sum of I : Now this 

(/) In recitals of these powers it is very frequently, and as frequently 
unnecessarily^ the practice, in a conveyance effecting a sale, to recite 
the parts of ihe power which direct the trustees to settle the lands, in 
which the money to arise from the sale is directed to he laid out, to 
similar uses, and also to settle lands received in exchange to the like uses. 
The ohservations of Mr. Butler (ante, note (c) to this form) equally 
apply to this custom, as to the other matters referred to. 

(g) It is usual, though certainly not important, to mke this vari- 
ation in the form of recital of the contract from that adopted in other 
sales — namely, a contract for sale hy the trustees, instead of a contract 
for purchase by the intended purchaser. 
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Indenture witnesseth^ that in pursuance and performance ist witness : 
of the said agreement, and for and in consideration of tlie '^^^^^ ^^' 

sum of /. of lawful money of the United Kingdom of 

Great Britain and Ireland to the said A. B. and C. D., at 
the request and by the direction of the said [tenant for 
Ufe']y in hand well and truly paid by the said Ipurchaser']^ at 
or immediately before the sealing and delivery of these 
presents, (the receipt and payment of which said sum of 
■ L they the said A. B, and C. D. and [tenant far life'\ 
do hereby respectively acknowledge, and of and from the 
same and every part thereof do, and each of them both 
acquit, release, and discharge the said [purchaser']^ his heirs^ 
executors, administrators, and assigns, and every of them 
for ever by these presents,) They the said A. B. and 
C. D., pursuant to» and by force and virtue, and in exercise 
and execution of the power and authority to them the said 
A. B. and C. D., by the hereinbefore in'part recited Indenture 

of release of the — day of , 1820, given or limited, 

and of every or any other power or authority in any wise 
enabling them in this behalf, and at the request, and by the 
direction of the said [tenant for life\ testified by his being 
a party to, and signing, sealing, and delivering these pre- 
sents, Do, and each of diem Doth by this deed or instrument 
in writing, sealed and delivered by them the said A. B. and 
C. D., in the presence of, and attested by the two credible 
persons whose names are intended to be hereupon indorsed, 
as witnesses attesting the sealing and delivery of these pre- 
sents by them the said A. B. and C. D., revoke, determine, 
and make void all and every the uses, trusts, powers, pro- 
visoes, and declarations, in and by the said hereinbefore in 

part recited Indenture of release of the ■ day of , 

1820^ limited, expressed, and declared of and concerning 
the messuages, lands, tenements, and hereditaments herein- 
after particularly mentioned and described, and intended to 
be hereby appointed and released, so far as the same uses, 
trusts, powers, provisoes, and declarations, or any of them, 
relate to or affect the said messuages, lands, tenements, and 
hereditaments hereinafter particularly mentioned and de- 
scribed, and intended to be hereby appointed and released, 
and their appurtenances, or any of them, or any part thereof: 
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And THI9 Indenture further wiTNESiETH, that ia further 
performance of the said agreement, and in conBideration of 
the said sum of «—-—/. so paid by the said Ipurchasefit as 
hereinbefore is mentionedi and pursuant tP and by force and 
virtue, and in exercise and execution of the power and 
authority to them the said A, B. and Ct D. given or limited 
by the said hereinbefore in part recited Indenture of release 
of the ' day of , 18S0, as hereinbefore is mentionedi 
and of every or any other power or authority in anywise ena» 
bling them in this behalf, they the said A. B. and C. D. (at 
the request and by the direction of the said [ienant/Qr /i/%] 
testified as aforesaid). Do by this present deed or instrument, 
(intended to be executed and attested as aforesaid), direct^ 
limit, and appoint, That the messuages, lands, tenements, and 
hereditaments hereinafter particularly mentioned and de* 
scribed, and to be hereafter released, with their appurten- 
ances, shall henceforth go, remain, and be To the use of the 
said Ipurchaser]^ his heirs, and assigns for ever : And this 
Indenture also witnesseth, that in further performance 
of the said agreement, and in consideration of the said sum 
of ■ ■ /. by the said ^purchaser'] so paid as hereinbefore is 
mentioned, and in consideration of the sum of iOs. of lawful 
money aforesaid, to the said [tenant for Ufe^ by the said 
Ipurchaser'] paid at or immediately before the sealing and 
delivery of these presents, (the receipt whereof is hereby 
acknowledged,) they the said A. B. and C. D., at the request 
and by the direction of the said [tenant for lifs], testified 
as aforesaid. Have and each of them Hath bargained, sold, 
and released, and by these presents Do, and each of them 
Doth (A) bargain, sell, and release, and the said [tenant for 
l\fe\ Hath granted, bargained, sold, aliened, released, and 
confirmed, and by these presents Doth grant, bargain, sell, 
alien, release, and confirm unto the said [pwrcha^erS (in his 
actual possession now being, by virtue of a bargain and sale 
to him thereof made by the said A. B. and C D. and 
[tmcad far life\ in consideration of 5«., by an Indenture 
bearing date the day next before the day of the date of these 
presents, for the term of one whole year, eommeneing from 

(A) 8eo note (6) to the next precedent^ p^t^ {Mige SM« ^ 
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tbe day neict bef(H*e the day of the date of the said Indenture 
of bargain and sale, and by force of the statute made for 
transferring uses into possession^ and to his heirs. All 
lparcels]9 together with all and singular houses, outhouses, Parcels. 
edifices, buildings, bams, stables, coach-houses, cottages 
yards, gardens, orchards, backsides, tofts, lands, meadows, General words. 
pastures, commons, common of pasture, common 'of turbary, 
mines, minerals, quarries, furzes, trees, woods, underwoods, 
coppices, and the ground and soil thereof, mounds, fences, 
hedges, ditches, ways, waters, watercourses, liberties, privi< 
leges, easements, profits, commodities, emoluments, heredita- 
m^dts, and appurtenances whatsoever to the said messuages, 
lands, tenements, and h^editaments belonging, or in anywise 
appertaining, or with the same now or at any time heretofore 
demised, leased, held, used, occupied, or enjoyed, or ac- 
cepted, reputed, deemed, taken, or known as part, parcel, or 
member thereof, or appertaining thereto, with their and 
every of their appurtenances ; Akd the reversion and rever- And the rever- 
sions, remainder and remainders, yearly and other rents, ^°"*^^ 
issues, and profits of the said messuages, lands, tenements, 
and hereditaments hereinbefore appointed and released, or 
expressed and intended so to be ; And aU the estate, right. And ail the 
title, interest. Inheritance, use, trust, possession, property, ^^^^^^ 
possibility, claim, and demand whatsoever, both at law and 
in equity, of them the said A, B. and C D. and Itenant for 
life] respectively, of, in, to, firom, and out of the same pre- 
mises, and every part and parcel thereof, To have and to To hold to the 
HOLD the said messuages, lands, tenements, hereditaments, p^<^^>^^'>ii 
and premises, with their and every of their appurtenances, 
unto the said [purchaser]^ and his heirs. To the ti$e of the said 
Ipurchiuer'}, his heirs and assigns for ever : And each of Covenant 
them the said A. B. and C. D., so far only as relates to his t^^ b*"""" 
own acts and deeds, doth for himself, his heirs, executors^ trustees for sale, 
and adipinistrators, covenant and declare with and to the ^^^^ ^^®' 
said Iptirchcuerlif his heirs, and assigns, by these presents, 
that he hath not at any time heretofore made, done, com- 
mitted, or executed, or knowingly or willingly permitted 
or suffered, or been party or privy to any act, deed, matter, 
or thing whatsoev^, wbereby» or by reason or means thereof 
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he is prevented or hindered from exercising in manner here- 
inbefore mentioned, the powers of revocation, determination, 
and making void, limitation, direction, declaration, and ap* 
pointment, so given or limited, and in him, together with 
the other of them the said A. B« and C% D., vested by the 
said hereinbefore in part recited Indenture of release of the 

day of , 1820, as hereinbefore is mentioned, or 

whereby, or by reason or means whereof the messuages, lands, 
tenements, and other hereditaments hereby appointed and 
released, or expressed or intended so to be^ or any of tliem, or 
any part thereof, are, is, can, shall, or may be impeached, 
charged, affected, or incumbered in tide, estate, or otherwise 
howsoever : And the said [tenant for life] doth hereby for 
himself, his heirs, executors, and administrators, covenant, 
promise, and agree with and to the said [purchaser^ his heirs 
and assigns, by these presents, in manner following ; (that is 
to say,) that for and notwithstanding any act, deed, matter, or 
thing whatsoever, by him the said \tenantfar life'] made^ doue^ 
committed, or executed, or knowingly or wUlingly suffered 
to the contrary, the power or authority hereinbefore exer- 
cised by the said A. B. and C. D., or intended so to be, is 
well and effectually created by the hereinbefore in part 

recited Indenture of release of the day of—-, 1820, 

and that the same, at the time of the sealing and delivery of 
these presents, is in full force, and in nowise extinguished, 
weakened, suspended, or become void or voidable ; And that 
for and notwithstanding any such act, deed, matter, or thing 
whatsoever as aforesaid, the said A. B. and C. D. and [tenant 
for life] respectively now have full power and lawful and 
absolute authority to direct, limit, and appoint, and grant, 
release, and confirm the said messuages, lands, tenements, 
and hereditaments hereinbefore appointed and released, and 
expressed and intended so to be, with the appurtenances 
thereunto belonging, unto the said [jnirchmer]^ and his heirs^ 
To the use of the said [purchaser]^ his heirs and assigns for 
ever; And that the said messuages, lands, tenements, and 
hereditaments hereinbefore appointed and released, or ex- 
pressed and intended so to be, with their appurtenances^ 
shall and may, from time to time, and at all times herein- 
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after, go and remain To the use hereinbefore limited, ex- 
pressed, and declared ; And that the said messuages, lands, For quiet 
tenements, and hereditaments, with the appurtenances there- ©"joyment ; 
unto belonging, shall and may be peaceably and quietly 
entered into and upon, and be held, occupied, possessed, and 
enjoyed, and the rents, issues, and profits thereof, and of 
every part thereof, had, received, and taken accordingly, 
without the lawful let, suit, trouble, denial, eviction, inter- 
ruption, claim, or demand whatsoever of or by them the said 
A. B, and C. D. and [tenant for life'], or either of them, 
their, or either of their heirs, or any other person lawfully 
or equitably claiming or to claim by, from, or under or in 
trust for them, or any or either of them ; And thai free and free from in- 
clear, and freely and clearly and absolutely acquitted, exon- <^""*'*'^<»8- 
erated, released, and for ever discharged, or otherwise, by 
the said [tenant for life']j his heirs, executors, or adminis- 
trators, well and su£Giciently saved, defended, kept harmless 
and indemnified of, from, and against all and all manner of 
former and other gifts, grants, bargains, sales, jointures, 
dowers, right and title of dower, uses, trusts, entails, wills, 
statutes, statutes merchant and of the staple, recognizances, 
judgments, executions, rents, arrears of rent, annuities, lega- 
cies, sums of money, yearly payments, forfeitures, re-entries, 
cause and causes of forfeiture and re-entry, debts of record, 
debts due to the Queen's Majesty, and of, from, and against 
all other estates, titles, troubles, charges, debts, and incum- 
brances whatsoever, either already had, made, executed, 
occasioned, or suiFered, or hereinafter to be had, made, 
executed, occasioned, or suffered by the said [tenant for 
life] or his heirs, or by any person or persons lawfully or 
equitably claiming or to claim by, from, or under or in trust 
for him, them, or any of them : And further, that he the And for further 
said [tenant for life] and his heirs, and all and every other 
person or persons having or claiming, or who shall or may 
have or claim, any estate, right, tide, interest, inheritance, 
use, trust, property, claim or demand whatsoever, either at 
law or in equity, of or to or out of the said messuages, lands, 
tenements, hereditaments, and premises hereinbefore ap- 
pointed and released, or expressed and intended so to be, or 
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any of them, or any part thereof, by, from, or tinder or in 
trust for him the said [tenant for life] or his heirs, shall 
and will, from time to time and at all times hereafter, upon 
every reasonable request to be made for that purpose, by and 
with and at the proper costs and charges in the law of the 
said {^pur€h(uer\ his heirs or assigns, make, do, acknowledge, 
and execute, or cause and procure to be made, done, acknow- 
ledged, and executed, all and every such further and other 
lawful and reasonable acts, deeds, things, devices, convey- 
ances, surrenders, and assurances in the law whatsoever, for 
the further, better, more perfectly and absolutely granting, 
conveying, and assuring of the said messuages, lands, tene- 
ments, and other hereditaments, and all and singular other 
the premises hereinbefore appointed and released, or ex- 
pressed and intended to be, and every part thereof, with 
their appurtenances, unto the said purchaser, his heirs and 
assigns, as by the said [purchaser]^ his heirs or assigns, or 
his or their counsel in the law, shall be reasonably devised 
or advised and required. In witness^ &c. (t) 

(t) Sappofting that one of the trnBtees for sale had died^ it wotild 
then be proper to recite after the redtal of the power: ^* And whbbbas 
the said [one of the truetees] departed this life on or about the — day 
of , leaving the said [other trustee for *afe] him surviving ;" and 

then in the operative part make the survivor revoke the old uses^ and 
appoint^ andy With ihe tenant for life^ convey* 

• If both the trustees should have died^ and the conveyance is made by 
the executor of the survivor, then immediately following the last-men. 
tioned recital, the words should run thus : '^ And whereas the said 
[other trustee for sale] departed this life on or about the ■ day of 
, having first duly made, signed, and vvBuaamD^ifhis wiU was made 
prior to the operation of the new WiU Act) his last will and testament in 
writing, bearing date on or about the — — day of , and thereof 

appointed the said [executor] mle executor ^thereof : And wbebbas the 
said [eaeoutor] duly proved die said will at the Prerogative Court of the 
Archbishop of Canterbury (^or elsewhere as the oaee may he) on or about 
the — ^ day of — - ;" and then in the operative part make the executor 
revoke the old uses, and appoint, and, with the tenant for life convey. 

If the surviving trustee should have died intestate, and the conveyance 
is made by his administrator, then immediately following the recital of the 
death of the pre-deceasing trustee, the words should run thus: ** Am^ 
WHEBEAS the said [other trustee for sale] departed this life on or about 
the ■ day of ■ intestate : And whereas letters of administration 
of the goods^chattelsj rights^ and credits of the said {oth^tTuvteefureaili^ 
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were, on or about the — day of — duly granted by and out of 
the Prerc^ative Court of the ^chbishop of Canterbury^ unto the said 
[administrator], who thereupon took upon himself the adminiatration of 
the personal estate and effects of the said intestate ;" and then in the 
operative part make the administrator revoke the old uses^ and appoint^ 
and^ with the tenant for life^ convey. 

The alteration of the parties will be easily effected^ as also the cove- 
nant against incumbrances by the trustees^ and the covenants for title as 
given in the text 

Of course^ in such a case as that supposed in the text^ were the 
tenant for life not to join in the conveyance^ the purchaser would be 
entitled to no other covenant, than that from the trustees that they had 
not incumbered^ and that they had done no act whereby they are^ pre. 
vented from exercising the powers given by the settlement. 
> This, however^ is perhaps of little importance ; for as the tenant for 
life must by some instrument signify his assent to the sale proposed to 
be effected by the trustees, a purchaser would not easily be found to 
agree to the sklej proposed, unless the tenant for life consented to join 
also in the conveyance for the purpose of covenanting for the title. 
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XXIII. 

Conveyance by Lease and Release of Freehold Mes- 
suage, Sfc. by Trustees imder a Trust for Sale in 
a Mortgage Deed, to a Purchaser to Uses to bar Dower^ 
the Mortgagor joining in the Convegance and covenanting 

* for Title. 

THIS INDENTURE, made the day of , in the 

Parties. year of our Lord 1 838, Between A. B. of &c. and C. D. of 

&c. of the first part, [mortgagor'] (a) of &c. of the second 

part, [purchaser'] of &c. of the third part, and [trustee to 

Recital of mort- bar dower] of &c, of the fourth part: Whereas by Inden- 

§^tru7t*for^ tures of lease and release, bearing date respectively on 

sale. or about the — and ■ days of — , the release being 

made or expressed to be made between the said [mortgagor] 
of the first part, John G. of &c. of the second part, and the 
said A. B. and C. D. of the third part, it is by the said 
Indenture of release witnessed, that in consideration of 
the sum of 500Z. therein mentioned to be paid to the said 
[mortgagor], by the said John G., and for the other consider- 
ations therein expressed. He the said [mortgagor], by the di- 
rection of the said John G., did grant, bargain, sell, release, 
and confirm all and singular the messuage or tenement and 
hereditaments hereinafter pai*ticularly mentioned, and directed 
and intended to be hereby released, unto the said A. B. and 
C. D., their heirs and assigns. To the use of the said A. B. 
and C. D., their heirs and assigns for ever ; nevertheless upon 
and for the trusts, intents, and purposes thereinafter ex- 
pressed, declared, and contained of and concerning the same; 
(that is to say,) Upon Trust to permit and suffer the said [mort- 

(a) The mortgagor is not a necessary party, as will be seen by the 
recital of the trust for ssHe, but it is always better to have his concur- 
rence, in order that he may covenant for the title ; besides^ by some 
gentlemsn it is considered of importance, in case there should have been 
any defect in the deed creating the trust. 
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gagor] to occupy and enjoy the said messuage or tenement 
and hereditaments, and to receive and take the rents and 
profits thereof to and for his own absolute use and benefit, 
until the ■* day of then next following : And in case 
the sum of 500/., and the interest thereof, thereinafter co- 
venanted to be paid on the said day of ^ should be 

then duly paid, satisfied, and discharged, then Upon Trusty 
forthwith to reconvey the said messuage or tenement and 
hereditaments unto the said [mortgagor]^ his heirs and assigns 
for ever, or as he or they should in that behalf order, direct, or 
appoint : And it was by the said Indenture of release now in 
recital declared and agreed, that in case the said sum of 500/« 
and interest, or any part thereof, respectively, should remain 

unpaid on the said day of — — , and should not be paid 

within twenty-one days then next following, then and in 
such case the said A. B. and C. D., and the survivor of them, 
and the heirs or assigns of such survivor, should, as soon as 
conveniently might be after the expiration of the said twenty- 
one days, or at any time or times thereafter when and as they or 
he should think fit, and either by public sale or private contract 
at their or his discretion, absolutely sell, dispose of, and con- 
veys the said messuage or tenement and hereditaments hereby 
granted and released, or so much thereof as they or he should 
deem expedient, for such sum or sums of money as they or he 
should in their discretion think reasonable; and should for the 
perfeq^ng of any such sale, sign, deliver, and execute all neces- 
sary deeds, conveyances, and assurances, and do and perform 
all such acts and things whatsoever as should be requisite for 
the purposes aforesaid : And it was thereby further declared, 
that all such acts, deeds, things, conveyances, and assurances 
should, whether the said [mortgagor] or his heirs should or 
should not join therein or assent thereto, be valid and effec- 
tual to all intents, effects, constructions, and purposes whatso- 
ever: And it was by the Indenture of release now in recital 
further declared and agreed that the said A. B. and CD , and 
the survivor of them, and the executors and administrators of 
such survivor should stand possessed of and interested in the 
monies to arise by such sale or sales. Upon Trusty in the first 
place to reimburse themselves and himself all costs, charges, 
and expenses occasioned by or relating to the said sale or 

VOL. I. R 
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sales, and in the next place pay to the said John O.^ his 
executors, administrators, or assigns, the said sum of 5002., 
and pay the residue or surplus unto the said [nwrtgagCT]^ or as 
he should direct ; And it was by the said Indenture of release 
now in recital expressly declared and agreed, that for the 
purpose of facilitating any sale or sales of the said messuage 
or tenement and hereditaments, or any part thereof, the receipt 
or receipts in writing of the said A. B. and C. D., or the 
survivor of them, or the heirs or assigns of such survivor, 
should be a good and effectual discharge or good and effectual 
discharges to the purchaser or purchasers of the said mes- 
suage or tenement and hereditaments, or any part thereof, 
for the purchase money thereof, or for so much of such pur^ 
chase money as should be therein expected or acknowledged 
to be received ; And that such purchaser or purchasers should 
not be obliged or concerned to see to the application of the 
money in such receipt or receipts acknowledged to be received, 
or be answerable or accountable for any loss, misapplication, 
or nonapplication thereof, or of any part thereof : And the said 
{mortgagor], for himself, his heirs, executors, administrators, 
and assigns, did, by the Indenture of release now in recital, 
covenant with the said John G., his executors, administrators, 
and assigns, that he the said [mortgagor'], his heirs, executors, 
or administrators would pay unto the said John G., his execu- 
tors, administrators, or assigns, the sum of 500/., with interest 
for the same after the rate of bl^ for every 100/. by the year, 
making together the sum of 525/., on the said- ■ day of- ■ ■ 
then next ensuing, without any deduction or abatement what- 
That mortgage soever : And WHEREAS the sold sum of 500/. and interest 

^wf MiTttirt*** ^^ "^^ ^^^ ^*^ '^"y P^"*^ thereof paid on the said -— day of 
same and arrear , and the said sum of 500/., together with 60i for interest 

due. upon the same, after the rate aforesaid, is now due and owing 

under and by virtue of the hereinbefore recited mortgage 
security, as he the said [mortgagor] doth hereby admit and 
Contract for acknowledge: And whereas, in pursuance of the trusts 

created by the said recited Indenture of release, they the said 
A. B. and C. D. have contracted and agreed with the said 
[jmrchaser] for the absolute sale to him of the said messuage 
or tenement and hereditaments hereinafter particularly men- 
tioned and described, and intended to be hereby granted and 



sale. 



Conveyance by Lease and Release. i4S 

released, and the inheritance thereof in fee-simple in pos- 
session, free from all incumbrances, at or for the price or sum 
of 900/. : And whereas the said [mortgagor] hath agreed Mortgagor 
to loin in conveying the said messuax^e or tenement and ^^^ ***J***" 

J , . . *^ conveyance, 

hereditaments in manner hereinafter mentioned. Now this 
Indenture witnesseth, that in pursuance and performance of witness ; 
the said agreement, and in consideration of the sum of 900t Trustees and 

^^ , mortgagor 

of lawful money of the United Kingdom of Great Britain and convey. 

Ireland to the said A. B. and C. D. in hand well and truly 

paid by the said [jpurchaser\ with the consent and approbation 

of the said [mortgagor'], (testified by his executing these 

presents,) at or immediately before the sealing and delivery 

of these presents, the receipt and payment of which said sum 

of 900/. they the said A. B. and C. D. and the said [mcrt'- 

gagor] do hereby respectively acknowledge, and of and from 

the same, and every part thereof, do hereby respectively acquits 

release, and discharge the said [purchaser^^his heirs, executors^ 

administrators, and assigns, and every of them for ever by these 

presents ; and also in consideration of the sum of lOs. of like 

lawful money to the said [mor^agor] paid by the said [pitr^ 

chaser] at or immediately before the sealing and delivery of 

these presents, (the receipt whereof is hereby acknowledged,) 

they the said A. B. and C. D. Have, and each of them 

Hath {b) bargained, sold, and released, and by these presents 

Do, and each of them Doth bargain, sell, and release, and the 

said [mortgagor] Hath granted, .bargained, sold, aliened, re- 

leased, and confirmed, and by these ^n^ents Doth grant, 

bargain, sell, alien, release, and confirm unto the said [pur- 

chaser], (in his ucluul possession now being by virtue of a Reference to 

bargain and sale to him thereof made by the said A. B. and *^® ^®^* ^^ • 

o >f year. 

C. D. and [mor^agor], in consideration of 5^., by an Indenture 
bearing date the day next before the day of the date of these 
presents, for the term of one whole year, commencing from the 
day next before the day of the date of the said Indenture of 
bargain and sale, and by force of the statute made for trans- 

(b) It will be seen that in this and the foregoing form the trustees 
for sale convey without the word grants and omitting any qualifying 
words. See, as to this point, ante, page 55. note (/), the qualifying 
words in the form^ ante, page 19^., and the general note to the word 
'' Grant" post, Division «^ Grants,'' 
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Parcels, &o. ferring uses into possession)/ and his heirs, All {parcels^ To* 

OETHER&c, And the reversion Sec, And aU the estate &c. of them 
the said A. B. and C. D., and the said [mortffoffar^f &c. Isame 

To bold to uses OS in the last precedent, ante, page 235.]) To have and to hold 

the said messuage or tenement, hereditaments, and all and 
singular otlier the premises hereinbefore granted and released, 
with their and every of their appurtenances, unto the said 
[pttrchaser^f his heirs and assigns, To such uses, upon such 
trusts, and to and for such intents and purposes, and widi, 
under, and subject to such powers, provisoes, agreements, 
and declarations as the said [purchnser"] shall, by any deed 
or deeds, writing or writings, with or without power of re- 
vocation and new appointment, to be by him sealed and de- 
livered in the presence of, and attested by, two or more 
credible witnesses, from time to time direct, limit, or appoint ; 
And for defatdt of and until such direction, limitation or ap- 
pointment, and so far as no such direction, limitation, or 
appointment shall extend. To the use of the said [purchaser'] 
and his assigns, during his life, without impeachment of 
waste; and after the determination of that estate, by for- 
feiture or otherwise, in his life-time. To the use of the said 
[^trustee to bar dower'} and his heirs, during the life of the said 
[^purchaser']. In Trust for him the siiid Ipurckaser'], and 
his assigns, during his life, and to prevent the wife of the 
said ^purchaser'] from being entitled to her dower out of and 
in the said premises, or any part thereof; And afier the deter^ 
mination of the estate so limited in use to the 'said ^trustee'] 
and his heirs, during the life of the said Ipttrchaser'] as afore- 
said. To the use of the said Ipurchaser}, his heirs and 
assigns for ever : And each of them the said A. B. and C. D. 
doth, for himself, his heirs, executors, and administrators, 
covenant and declare with and to the said Ipttrchaser'], his 
heirs, appointees, and assigns, by these presents, that he hath 
not at any time heretofore made, done, committed, or exe- 
cuted, or knowingly or willingly permitted or suffered, or 
been party or privy to any act, deed, matter, or thing what- 
soever, whereby or by reason or means whereof the said 
messuages and other hereditaments hereby granted or re- 
leased, or expressed or intended so to be, or any of them» or 
any part thereof, are, is, can, shall, or may be impeached, 
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charged, afFected^ or incumbered in little estate or otherwise 
howsoever : And the said [mortffaffor]^ for himself, his heirs, Covenanu for 
executors, and administrators, doth covenant, promise, and ^' ^' 
agree with and to the said Ipurckaser]^ his heirs, appointees, 
and assigns, by these presents, in manner following, (that is 
to say,) that for and notwithstanding any act, deed, matter, 
or thing by him the said [martffoffar] made, done, com- 
mitted, or executed, or knowingly or willingly suffered to 
the contrary, he the said [mor^affar]j or the said A. B. and 
C. D., or some or one, of them, are or is, at the time of 
the sealing and delivery of these presents, lawfully, right- 
fully, and absolutely seised of and in, or well and sufficiently Seised in fee. 
entitled to, the said messuage or tenement, hereditaments, 
and all and singular other the premises hei*eby granted and 
released, or expressed and intended so to be, and every part 
thereof, with their appurtenances, for a good, sure, sole, 
perfect, absolute, and indefeasible estate of inheritance in 
fee-simple, without any manner of condition, use, trust, 
property, power of revocation, equity of redemption, re- 
mainder, or limitation of any use or uses, or any other re- 
straint, cause, matter, or thing whatsoever to alter, change, 
defeat, incumbered, revoke, or make void the same ; And that Good right to 
for and notwithstanding any such act, deed, matter, or tiling *»"'«y- 
whatsoever as aforesaid, they the said A. B. and C. D. and 
[mortyofforif or some or one of them, now have or now hath 
in tliemselves or himself good right, full power, and lawfiil 
and absolute authority to grant, bargain, sell, release, and con- 
firm the said messuage or tenement, hereditaments, and all 
and singular other the premises hereinbefore granted and re- 
leased, or expressed and intended so to be, with the appurte- 
nances thereto belonging, unto the said [jmrchaser'] and his 
heirs. To the uses and for tlie intents and purposes herein- 
before limited, expressed, and declared, and in manner afore- 
said, according to the true intent and meaningof these presents; 
And that the said messuage or tenement, hereditamenU, and For quiet 
premises, shall and may from time to time, and at all times ^^^ ®° 
hereafter, go and remain To the uses hereinbefore limited, 
expressed, and declared, and be peaceably and quietly en- 
tered into and upon, and be held, occupied, possessed, and 
enjoyed, and the rents, issues, and profits thereof and of 

B 3 
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every part thereof had, received, and taken accordingly, 
without the lawful let, suit, trouble, denial, eviction, inter- 
ruption, claim, or demand whatsoever of or by them the said 
A. B. and C. D. and [mortgagor}^ or either of them, or their 
or either of their heirs, or of or by any other person or per- 
sons lawfully or equitably claiming or to claim by, from, or 
under, or in trust for them, or any or either of them ; And 
Free from in- that free and clear, and freely and clearly and absolutely 
cumbrances. acquitted, exonerated, released, and for ever discharged, or 

otherwise by the said {mortgagor^ his heirs, executors, or 
administrators, well and sufficiently saved, defended, kept 
harmless, and indemnified of, from, and against all and all 
manner of former and other gifts, grants, bargains, sales, 
jointures, dowers, right and title of dower, uses, trusts, en- 
tails, wills, statutes merchant or of the staple, recognizances, 
judgments, executions, rents, arrears of rent, annuities, lega- 
cies, sums of money, yearly payments, forfeitures, re-entries, 
causes of forfeiture and re-entry, debts of record, debts due 
to the Queen's Majesty, and of, from, or against all other 
estates, titles, troubles, charges, debts, and incumbrances 
whatsoever, either already had, made, executed, occasioned, 
or suffered, or hereafter to be had, made, executed, occasioned, 
or suffered by the said [mortgagor] or his heirs, or by any 
person or persons lawfully or equitably claiming or to claim 
by, from, or under, or in trust for him, them, or any of them ; 
And for further And further^ that he the said \moTtgagoT\ and his heirs, and 
""" ^^' all and every other person or persons having or claiming, or 

who shall or may have or claim any estate, right, title, in- 
terest, inheritance, use, trust, property, claim, or demand 
whatsoever, either in law or in equity, of, in, to, or out of the 
said messuage or tenement, hereditaments, and premises, or 
any of them, or any part thereof, by, from, or under or in 
trust for him the said {vendor] or hb heirs, shall and will, 
from time to time, and at all times hereafter, upon every 
reasonable request to be made for that purpose, by and at 
the proper costs and charges in the law of the said [/wr- 
chaseT\ his heirs, appointees, or assigns, make, do, acknow- 
ledge, and execute, or cause and procure to be made done, 
acknowledged, and executed, all or any such further and 
other lawful and reasonable acts, deeds, things, devices, con- 
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veyancesy and assurances in the law whatsoever, for the 
further, better, more perfectly and absolutely granting, con- 
veying, and assuring of the said messuage or tenement, and 
other hereditaments hereinbefore granted and released, or 
expressed and intended so to be, and every part thereoi^ with 
their appurtenances. To the uses hereinbefore expressed 
and declared, as by the said [^purchaser\ his heirs, ap- 
pointees, or assigns, shall be reasonably devised, or advised 
and required. In witness, &c. 
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Parties. 



Recital of lease 
and release, 
whereby the 
hereditanaentB 
were limited to 
A. B. the 
trustee In fee. 



That purchase 
money belong- 
ed to CD. 



C. D. has ap- 
plied to trustee 
to convey. 



Conveyance by Lease and Release of Freehold 
Ground S^c. by A. B. {who purchased at a Sale as Trustee 
for C. D.) to Uses to bar Dower* (Short form.) 

THIS INDENTURE, made the day of ,in the year 

of our Lord 1838, Between A. B. of &c. of the first part, 
C. D. of &c. of the second part, and [trustee to bar dower"] of 
&c. of the third part : Whereas, under and by virtue of certain 
Indentures of lease and release, bearing date respectively the 

— and — days of last past, the release being made 

or expressed to be made between W. D. and the said C. D. 
of the first part, E. D. of the second part, R. D., W. D., and 
G. D. of the third part, K. D. of the fourth part, and the 
said A. B. of the fifth part, in consideration of 600/. paid by 
the said A. B. as in the said Indenture of release is mentioned. 
All and singular the piece or parcel of ground, messuage or 
tenement, buildings and other hereditaments hereinafter par- 
ticularly mentioned and described, and intended to be hereby 
released, with their appurtenances, were limited, conveyed, and 
assured unto and to the use of the said A. B., his heirs and 
assigns for ever : And whereas the said sum of 600L so as 
aforesaid paid by the said A. B. as and for the consideration 
for the conveyance to him of the said piece or parcel of 
ground, messuage or tenement, buildings, and oUier the 
hereditaments comprised in the said recited Indenture, was 
the proper money of the said C. D. (party hereto), and the 
same lands and hereditaments were so purchased by the said 
A. B. as aforesaid, as a trustee for the said C. D. (party here- 
to) as he doth hereby admit: And whereas the said C. D. 
(party hereto) hath applied to the said A. B. to convey the said 
lands and hereditaments hereinafter particularly mentioned 
and described, and intended to be hereby released, to the 
uses and in manner hereinafter mentioned, which he hath 
agreed to do : Now this Indenture witnesseth, that in 
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pursuance and performance of the said agreement, and for Witness ; 
and in consideration of the premises and of the sum of 10& of Trustee con- 

, , veys to A. B. 

lawful money of Great Britain and Ireland to the said A. B. 
paid by the said C. D. (party hereto), at or immediately before 
die sealing and delivery of these pre8ents,(the receipt whereof 
is hereby acknowledged,) the said A. B. Hath bargained, 
sold, aliened, and released, and by these presents Doth bargain, 
sell, alien, and release unto the said C. D. (party hereto,) (in 
his actual possession now being by virtue of a bargain and 
sale to him thereof made by the said A. B. in consideration 
of 55., by an Indenture bearing date the day next before the 
day of the date of these presents, for the term of one whole 
year, commencing from the day next before the day of the 
date of the said Indenture of bargain and sale, and by 
force of the statute made for transferring uses into possession,) 
and his heirs, All [parcels], and all other the hereditaments so General words, 
conveyed to the said A. B-, as is hereinbefore mentioned, Toge^ 
ther with all and singular outhouses, edifices, buildings, ways, 
liberties, privileges, easements, hereditaments, and appurte- 
nances to the same belonging, or in anywise appertaining or 
taken or known as part and parcel thereof. And all reversions, And all rcver- 
remainders, rents, isues, and profits of the same, And all the *?^"f* „ . 
estate, right, title, and mterest whatsoever, both at law and in estate, 
equity, of him the said A. B. of, in, to, from, and out of the 
same^ To have and to hold the said piece or parcel of To hold to 
ground, messuage or tenement, buildings, and other the pre- J^ar* ^^ 
mises hereby released, or intended so to be, and every of 
them, and every of their appurtenances, unto the said C. J). 
(party hereto) and his heirs for ever. To such uses, upon such 
trusts, for such purposes, and subject to such powers as the 
said C. D. (party hereto) shall by any deed or writing, with 
or without power of revocation and new appointment, to be by 
him sealed and delivered in the presence of, and to be attested 
by, two or more credible witnesses, direct, limit or appoint ; And 
for default thereof, and subject thereto To the use of the said 
C. D. (party thereto) and his assigns during his life, without 
impeachment of waste, and subject thereto, Ih the use of the 
said [trustee to bar dourer"], and his heirs, durmg the life of the 
said C. D. (party hereto). In Trust for the said C. D. (party 
hereto), and his assigns : And after the determination of the 



250 Cowoeyanee by Lease and Release. 

estate so limited in use to the said [truttee to bar dawer}^ To ihe 

use of the said C. D. (party hereto), his heirs and assigns for 

Covenant by ever : And the said A. B. (a) doth, for himself, his heirs, exe- 

incumtemc^ cutors, and administrators, covenant and declare with and to 

the said C. D. (party hereto), his heirs, appointees, and as- 
signs, by these presents, that he the said A. B. hath not at any 
time heretofore made, done, committed, or executed, or know- 
ingly or willingly permitted or suffered, or been party or privy 
to any act, deed, matter, or thing whatsoever, whereby or by 
reasoh or means whereof the said piece or parcel of ground, 
messuage or tenement, buildings, and other hereditaments 
hereby released, or expressed and intended so to be, or any of 
them, or any part thereof are, is, can, shall, or may be im- 
peached, charged, affected, or incumbered in little estate or 
otherwise howsoever. In witness, &c. (J) 

(a) As A. B, is a mere trastee^ he cannot^ of course^ be called upon 
to enter iuto any other covenant than that he has done no act to in- 
cumber. Wakeman v. Duchess of Rutland^ S Ves. Jun. 233. 504. ; 
8 Bro. P. C. 145. ; and see note Qi), ante, page 57* 

(h) As the ad valorem duty stamp was paid on the conveyance to 
the trustee^ only the common deed stamp will be requisite upon the 
above. 
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XXV. 

Conveyance by Lease and Release of an undivided 
Moiety ofFreeluM Lands^from a Tenant in Common (a) 
to a Purchaser^ and Declaration in Bar of Dower. 
(Short form.) 

THIS INDENTURE, made the day of , in the 

year of our Lord 1888, Between [vendor^ of &c. spinster, Partiau 

(a) Tenants in common (unlike co-parcenen)^ always take by pur. 
ehase. Mr. Watkins, in his Principle9 of Conveyancing, book i. ch. 12., 
gives the following summary of the estate : — '* Tenants in common take 
also by purchase, but hold by distinct titles (2 Bl. Com. 191*; 
Litt, b. 8. c. 4. and the comment), and haye separate fre^iolds, being 
not seized per mie and per tout as joint tenants are ; and the best way to 
create a tenancy in common is either to limit one moiety of the premises 
expressly to one, and the other moiety to the other, or to use the words 
* to hold as tenants in common, and not as joint-tenants,' as the law may 
otherwise construe it a joint estate. As the possession of tenants in 
common is undivided till partition, they cannot exchange with each other, 
though they may exchange, either together or separately, with a stranger. 
(Touchst 292.) But as the seisin of each is distinct (Gilb. Ten. 74.), 
and their estates several, one may enfeoff the other, or, if the fother have 
a greater estate, surrender to him. So one may devise his part to the 
other ; but one cannot release to his companion as such, because such 
release must operate by way of enlargement, and there is no estate in the 
companion in the share of the releasor to be enlarged* Tenants in 
common may transfer their respective shares to strangers by the usual 
modes of conveying freehold property, and they may compel a partition 
among themsdves.** 

In Mr. White's edition of Watkins, p. l66., it is observed : '' In 
a will the words * equally to be divided,* — ' equally between or to i A^ j^ y^T. 

them,' — ' equally * alone — ' respectively/ — * rateably,' — ^ share I fTn^ ^^^* 7* 
and share alike,' and words of a similar distributive import, create 
a tenancy in common, as well in respect of real as personal estate. 
(2 Vent. 366. ; 1 Vem. 82. ; 1 Ley. 232. ; Styles 434. ; Salk. 226. ; 
Het. 29.; Cowp. 657. ; 1 New Rep. 82.; S Vcs. 260.; 2 Ca. Chan. 56. ; 
2 Atk. 121.; 2 Meriv. 70.; 2 Bing. 151.; 2 Roper's Leg. 329-; 
ed. 1828.) A deed operating by virtue of the statute of uses is construed 
in the same manner ; but those words in an instrument taking effect by 
the common law, wiU give a joint-tenancy. See Watk, Copyh. [113]. 
144. 4th ed., and the cases dted in the notes there.'* 

Mr. Justice Blackstone thus defines this tenure : — *^ Tenants in 
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ReelCa] of will, 
vhereby pre- 
mises were 
devised to ven- 
dor and another 
as tenants in 
common. 



one of the daughters of A. B., ]ate of ^ in the county of 

— , Esq., of the one part, and [jmrchaser} of &c., of the other 
part : Whereas the said A. B. duly made, signed, and pub- 
lished his last will in writing, bearing date on or about the 
day of i in such manner as was then (J) by law 



common are such as hold by several and distinct titles^ but by unity of 
possession ; because none knoweth his own severalty^ and therefore they 
all occupy promiscuously. This tenancy, therefore^ happens where there 
is a unity of possession merely^ but perhaps an entire disunion of in- 
terest, of title, and of time. For if there be two tenants in common of 
lands, one may hold his part in fee-simple, the other in tail or for life ; 
so that there is no necessary unity of interest : one may hold by descent, 
the other hy purchase ; or the one hy purchase from A., the other by 
purchase from B. ; so that there is no unity of title : one's estate may 
have been yested fifty years, the other's but yesterday ; so that there is 
no unity of time. The only unity there is, is that of possession ; " and 
for this, Littleton gives the true reason, because no man can certainly 
fell which part is his own. 

Mr. Merrifield, in his edition of Watkins, page 111., has a long note 
upon this subject, from which the following observations are derived : — 
'' Tenants in common are they who have lands and tenements in fee- 
simple, fee-tail, or for term of life, &c., by several titles, and not by a 
joint title, but occupy the same lands in common. (Litt. s. 292.) The 
essential difference between joint-tenants and tenants in common is, that 
joint-tenants have the lands by one joint title and in one right, and 
tenants in common by several titles, or by one title and several rights. 
It is common to both, that their occupation is undivided, and neither of 
them knows his part (Co. Litt. I89. a.) Tenants in common have 
several freeholds, but joint-tenants and coparceners have but one free, 
hold," (5 Rep. 7.) 

^' li lands be given to two to have and to hold to them, viz., the one 
moiety to one and his heirs, and the other moiety to the other and his 
heirs, they are tenants in common. (Litt. s. 298.) This estate may be 
created by deed or by will, or arise by prescription. (Co. Litt. 19^- a.) 
It may be created by the destruction of joint-tenancy or in coparcenary; 
thus, if a joint-tenant or coparcener alien to a stranger, the alienee will 
be tenant in common with the other. (Litt. s. 292. 309, ; BL Com. 192.) 
or if a person convey to another an undivided moiety of his lands, the 
owners will be tenants in common. (Litt. s. 299*) " 

For a note upon the subject of coparceners, see anti^ page 198.. 
note (a). 

(6) In all recitals of wills devising real estate, executed previously to 
the 1st of January, 1838, or not re-executed, republished, or revived 
before that day, the form above should be adopted. By the law, as it 
stood previously to the passing of the Act ^' For the Amendment of the 
Law with respect to WUls" (1 Victoria, ch. 26.) by the Statute of 
Frauds (29 Car, 2. c. 3.), a will to be valid of real estate must be signed 
by the testator, and attested by three witnesses ; but now by the 1 VicL 
ch. 26., so much of the Statute of Frauds as relates to wills is repealed. 
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required for rendering valid devises of real estate, and thereby 
gave and devised All that freehold farm at — , in the 
county of—, unto and to the use of his two daughters, the 
said [vendor]^ and Margaret B.j their heirs and assigns, as 
tenants in common, and not as joint^tenants : And whereas Death of tes- 

the said testator departed this life on or about the day 

of last, without having revoked or altered his said will, 

leaving the said [vendor"] and Margaret B. him surviving : 
And whereas the said \jnirchaser\ hath contracted witli the Contract for 
said [vendor'] for the absolute purchase of the undivided ^""^ "*^' 
moiety or equal half-part or share of the said [vendor] of and 
in the farm, lands, tenement, and hereditaments hereinafter 
described, with their appurtenances, free from all incum- 
brances, at the price of 700/. : Now THIS Indenture wit- Witneas; 

1 . J /• x- ^v • J Vendor con- 

NESSETH, that in pursuance and performance of the said agree- ^eya. 
ment, and in consideration of the sum of 7007. of lawful 
money of Great Britain and Ireland to the said [vendor] in 
hand well and truly paid by the said [purchaser^ at or im- 
mediately before the sealing and delivery of these presents, 
the receipt of which said sum of 700/, the said [vendor] 
doth hereby admit and acknowledge (c), the said [vendor] 
Hath granted, bargained, sold, aliened, released, and con- 
firmed, and by these presents Doth grant, bargain, sell, alien, 
release (d), anJ confirm unto the said [purchaser] (in his 
actual possession now being by virtue of a bargain and sale 



and by section 3. it is enacted that all real and personal property may be 
disposed of by will executed as thereinafter mentioned ; and by section 
9. it is enacted, ^^ That no will shall be valid, unless it shall be in 
writing, and executed in manner hereinafter mentioned ; (that is to say,) 
it shall be signed at the foot or end thereof by the testator, or by some 
other person in his presence and by his direction, and such signature 
shall be made or acknowledged by the testator, in the presence of two or 
more witnesses present at the same time, and such witnesses shall attest 
and shall subscribe the will in the presence of the testator, but no form 
of attestation shall be necessary." 

(c) Where brevity is essential, the receipt in the body of the deed 
m'ay be thus shortly expressed. As to this receipt, see ante^ page 29. 
note (<{). 

(d) Tenants in common may transfer their respective shares to 
Grangers by the usual modes of conyeying freehold property. {Ante, 
note (a) to this form.) 
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to him thereof made by the said [fiendor\ in consideration of 
5«., by an Indenture bearing date the day next before the day 
of the date of these presents, for the term of one whole year, 
commencing from the day next before the day of the date 
of the said Indenture of bargain and sale, and by force of the 
statute made for transferring uses into possession,) and his 
Undivided heirs, All THAT the undivided moiety or equal half-part or 
Mreds. °^ share of her the said [vendor] of and in All that &c. [par* 

C6&], and also of and in all and singular outhouses, edifices, 
General words, buildings, ways, liberties, privileges, easements, hereditaments, 

and appurtenances to the same belonging, or in anywise ap- 
and reversion, pertaining, or taken or known as part or parcel thereof, And 

all reversions, remainders, rents, issues, and profits of the 
and estate. same. And all the estate, right, title, and interest whatsoever, 

both at law and in equity, of her the said {vender] of, in, to, 
To hold to from, and out of the same. To have ANn to hold the said 
^rc aser in undivided moiety {e) or equal half-part or share hereby 

granted and released, or expressed and intended so to be, of 
and in the farm, lands, tenement, and hereditaments, and all 
and singular other the premises hereinbefore particularly 
described, with their and every of their appurtenances, unto 
the said [jfmrchaser] and his heirs. To the use of the said [pur- 
Declaration in chaser]^ his heirs and assigns for ever : And the (/) said 
bar o dower, ^jmrcliaser] doth hereby declare, that any widow of him the 

said [piirchaser]j who shall happen to survive him, shall not be 
entitled to any dower out of or in the said undivided moiety 
or equal half-part or share of and in the said faim, lands, 

(e) Upon the execution of this conveyance^ the purchaser becomes 
tenant in common with the vendor's sister. *' If a joint^tenant or co- 
parcener alien to a stranger^ the alienee will be tenant in common with 
the other. (Litt. s. 292,, 309*)" See ant€y note (a) to this form. 

(/) The wife of a tenant in common is entitled to dower, but the 
wife of a joint-tenant is not, " And it is to be understood, that the wife 
shall not be endowed of lands or tenements, which her husband holdeth 
jointly with another at the time of his death ; but when he holdeth in 
common, otherwise it is, as, &c." (Litt. s. 45.) *' The reason for this 
diversity is, that the joint-tenant, who survives, claims the land by the 
feoffment, and by survivorship, which is above the title of dower, and 
may plead the feoffment made to himself without naming his companion 
that died ;".... '^but tenants in common have several freeholds and 
inheritances, and their moieties shall descend to their several heirs, and 
therefore their wives shall be endowed." (Co. IJtU 37* b« ; and see 1 
Ro. Abr. 676. ; SutUm v. Eol/e, 3 Lev. 84.) 
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tenement, and hereditaments hereby granted and released, or 
expressed and intended so to be, or any of them, or any part 
thereof: And the said [vendor'} doth, for herself, her heirs, Covenants for 
executors, and administrators, covenant and agree with the *'*^®* 
said [purchaser'}, his heirs and assigns, that notwithstanding 
any act done or suffered by her the said [vendor}, or the said 
A. B, the testator (g), to the contrary, she the said [vendor} 
is lawfully seized of and in, or is well and sufficiently entitled Seised in fee. 
to, the said undivided moiety or equal half-part or share of and 
in the hereditaments hereby released, in fee-simple, free from 
all incumbrances ; And tliat, notwithstanding any such act as Good right to 
aforesaid, she the said [vendor} hath full power to grant and *^**"^®y- 
release the said undivided moiety or equal half-part or share 
of and in the premises unto the said [purchaser}, his heirs and 
assigns, in manner aforesaid ; And that it shall be lawful for For quiet en- 
the said [purchaser}, his heirs and assigns, at all times here- J^y"®"'* 
after peaceably to enjoy the said undivided moiety or equal 
half-part or share of and in the premises, and to receive the 
rents and profits thereof, without any interruption from the 
said [vendor} or her heirs, or by any other person lawfully or 
equitably claiming by, from, or under, or in trust for her^ 
them, or any of them, or by, from, or under the said A. B. the 
testator ; And that absolutely discharged or otherwise by the free from in. 
said [vendor}, her heirs, executors or administrators, sufficiently *^"™ nances. 
indemnified from and against all conveyances, charges, and 
incumbrances made or suffered, or hereafter to be made or 
suffered by her, them, or any of them, or by any person or 
persons lawfully or equitably claiming or to claim by, from, 
or under, or in trust for her, them, or any of them, or by, from 
or under the said A. B. the testator; And that she the said And for further 
[vendor}, and all persons claiming under or in trust for her, or 
under the said A. B. the testator, shall and will, upon the re- 
quest and at the expense of the said [purchaser}, his heirs or 
assigns, execute all such further assurances as may be required 
by him or them, for releasing or conveying the said undivided 
moiety or equal half-part or share of and in the premises 
unto the said [purchaser}, his heirs and assigns, in manner 
aforesaid. In witness, &c. 

(g) As to the vendor covenanting agunst the acts of her testator^ see 
ante^ t>age 41. note {g). 



assurance. 



S56 



Conveyance by Lease and Release* 



XXVI. 



Conveyance bt Lease and Release 
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Will creating 
joint tenancy. 



THIS INDENTURE, made the day of , in the year 

of our Lord 1838, Between A. B. of &c. [one vendor^ of the 
first partjC. D. of &a [other vendor\ of the second part, [/wr- 
chaser'] of &c., of the third part, and [ttnistee to bar dower"] of &c., 

of the fourth part: Whereas James -B., late of , in the 

county of , Esquire, deceased, duly made his last will and 
testament in writing, bearing date on or about the 10th day 
of January now last, and signed the same in the presence of 
two witnesses present at the same time, and the said wit- 
nesses attested and subscribed such will in the presence of the 
said testator, and thereby gave and devised the messuages or 
tenements, lands, and hereditaments, hereinafter particularly 
mentioned and described, unto the said A. B. and George B,, 
his only nephews, their heirs and assigns, To the use of the 
said A. B. and George B.y their heirs and assigns (a), for their 

(a) An estate in joint-tenancy was created by the words of the recited 
will. An estate in joint-tenancy is thus defined by Mr. Justice Black. 
stone^ bookii. ch. 12.: — ''The creation of an estate in joint-tenancy 
depends on the wording of the deed or devise^ by which the tenants 
claim title ; for this estate can only arise by purchase or grant, that is, 
by the act of the parties, and never by the mere act of law. Now, if 
an estate be given to a plurality of persons, without adding any restric- 
tive, exclusive, or explanatory words, as if an estate be granted to A. 
and B. and their heirs, this makes them immediately joint-tenants in 
fee of the lands : for the law interprets the grant so as to make all 
parts of it take effect, which can only be done by creating an equal 
estate in them both. As therefore the grantor has thus united their 
names, the law gives them a thorough union in a]l other respects. The 
properties of a joint estate are derived from its unity, which is fourfold j 
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own absolute use and benefit: And whereas the said testator i)»th of te». 
departed this life on or about the 20th day of the said month 



the unity of interest, the unity of title, the unity of time, and the unity 
of pOBseflaion ; or^ in other words, joint-tenants have one and the same 
interest, accruing by one and the same conyeyance^ commencing at one 
and the same time^ and held hy one and the same undiyided possession." 
The following summary of this estate is extracted from Mr. Merri- 
field's edition of Watkins's Principles of Conveyancing^ pages 100. and 
101. ^^ Definition, — An estate in joint-tenancy is where lands or 
tenements are granted to two or more persons to hold in fee simple^ fee 
tail, for life, or for years. (2 BLCom. 180.; Litt.«.277.) Bequiaitee. 

— There are four circumstances necessary to unite in this estate : 1. 
Unity of interest ; 2. Unity of title ; 3. Unity of time ; 4. Unity of 
possession. (2 BL Com. 183.) And 1st. With respect to unity of in~ 
tereet, one cannot be tenant for life and the other for years ; one cannot 
be tenant in fee and the other in tail, for an estate of freehold cannot 
stand in jointure with a term of years ; nor a reyersion of freehold with 
a freehold and inheritance in possession ; nor a right of action, or a bare 
right of entry, with a freehold or inheritance in possession. (S Bl. Com. 
183. 185. ; Co. Litt. 188. a.) But it is said, a right of action and a 
right of entry may stand in jointure. (Co.^Litt. 188. a.) Unity qf title. 

— The estate of joint. tenants must be created by the same act of law, 
or the same instrument, whether legal or illegal, as by one and the same 
feoffment, fine [whilst fines were in use], or other oonyeyance, or hy 
one and the same disseisin. So there must be unity of time. The 
estates must yest at one and the same time. Thus, if lands be demised 
for life, remainder to the right heirs of A. and B. ; A. has issue and 
dies, and afterwards B. has issue and dies ; the issues are not joint- 
tenants, because they yested at different times. (Co. Litt. 188. a.) Lord 
Coke, howeyer, states seyeral eseeeptione to the rule that an estate must 
yest at one and the same time, to create an estate in joint-tenancy. 
Thus, if a man make a feoffment to the use of himself and of sudi 
wife as he shall afterwards marry, for the term of their liyes, and after, 
wards takes a wife, they are joint-tenants ; and yet they come to their 
estates at different times. (Co. Litt. 188. a. ; Gilb. Uses, 71*) So a 
feoffment by a person in fee, to the use of himself for life ; then to the 
use of eyery one of his issue female, and to the heirs of their bodies ; 
then to the issue of one daughter at one time, and of a second daughter 
at another time, of a third daughter at another time ; so that it was 
to yest seyerally at seyeral times in them, and afterwards in all ; they 
were adjudged joint-tenants. {BkmdfordY, Blandford^ 3 Bulst. 101. ; 
and see Aylor y. Cheap, Cro. Jac* 259* ; Suese» y. Temple, 1 Ld. 
Raym. 310.) So lands deyised to a woman and her children on her 
body begotten, or to be begotten by W. A., and their heirs for eyer, it 
was held, that the deyisee and her chOdren took as joint-tenants, though 
the seyeral estates might commence at seyeral times. (Oatee y. Jackaon, 
2 Str. 1 17^0 And although some of the persons be in by the common 
law, and others by the statute of uses, they will take in joint-tenancy. 
(Watts y. Lecy Noy, 124. ; Sammes'e Caee, 13 Rep. 55.; 2 Bro. C. C. 

VOL. I. s 
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of January, without having revoked or altered his said will: 
CooTejanee of And WHEREAS, bv Indentures of lease and release^ bearing 

one moiety, 

li53.) The fourth requisite necessary to an estate in Joint-tenancy is 
unity of pasMsHon, Joint-tenants are said to be seised per my ei per 
Umty by the half or moiety, or by aU, that is, they each of them have 
the entire possession, as well of every parcel as of the whole. (Litt. 
s. 288. ; 5 Rep. 10.) The have not, one of theoiy a seisin of one half or 
moiety, and the other of the other moiety ; neither can one be excln. 
sivdy seised of one acre, and his companion of another ; but each has 
an undivided moiety of the whole, and not the whole of an undivided 
moiety. Upon these principles of a thorough and intimate union of 
interest and possession, depend many other consequences and incidents 
to the joint-tenant's estate. If three joint-tenants be in fee-simple, and 
. the one has issue and dies, yet they which survive shall have the whole 
tenements, and the issue shall have nothing ; and if the second joint, 
tenant has issue and dies, yet the third which survives shall have the 
whole tenements to him and his heirs for ever. (Litt s. 280. ; 2 BL 
Com. 182. ; 2 Cru. Dig. 487.)" 

One of the important consequences adverted to in the hat paragraph, was, 
that the seisin of one joint-tenant was the seisin of all {FUher v. Wigg, 
1 Salk. 391. ; 2 Salk. 423.) ; and the entry of one was the entry of alL 
(Co. Litt 192. a.) ; but by the statute for the " Limitation of Actions 
and Suits," 3 & 4 ^. 4. c. 27 » «. 12., it is enacted, " that when any one or 
more of several persons entitled to any land or rent as coparceners, joint* 
tenants, or tenants in common, shall have been in possession or receipt of 
the entirety, or more than his or their undivided share or shares of such 
land, or of ihe profits thereof, or of such rent, for his or their own benefit, 
or for the benefit of any person, or persons, other than the person or 
persons entitled to the other share or shares of the same land or ren^ 
such possession or receipt shall not be deemed to have been the poesession 
or receipt of or by such last-mentioned person or persons, or any of them. 
Upon this clause Mr. Bhelford, in his edition of the New Real Fra~ 
petty Statutee, pages 111 and 112., has the following vahiafale note : — 
''Coparceners, joint-tenants, and tenants in common, having a joint 
poesession and occupation of the whole estate, it was a settled rule of law 
that the possession of any one of them was the possession of the others 
or other of them, so as to prevent the statutes of limitations from tJSecU 
ing them ; nor did the bare receipt of all the rents and profits by one, 
operate as an ouster of the other. (Co. Litt. 24S. K n. (1). 373. b. ; 
Ford V. Orey, I Salk. 285. ; 6 Mod. 44. ; Br. Coparceners ; 1 Moor^ 
868.) The possession of one coparcener was that of the other, so as to 
create a seisin in the other, and carry her share by descent to her heirs, 
slthough the other had never actually entered (Doe v. Keen, 7 T. R. 
386.) ; and entry by one coparcener, when not adveree to her companions 
enured to the benefit of i^l. (Co. Litt 243. b.; Doe v. Peareon^ 6 
East, 173. ; Smith, 295.) But the possession of one heir in gaveUdnd 
was held not to be that of the other, where he entered with an adverse 
intent to oust the other. {Davenport v. Tyrrell, 1 BL R. 675.) 

One coparcener, joint-tenant, or tenant in common, could never be dis« 
seised by his companion, except by an actual ouster (Co. Litt, 374. a.); 
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date respectively on or about the 2nd day of March last, and and severing 
made or expressed to be made between the said George B. of tewing. 



as if one coparcener entered into and made a feofiinent of the whole 
estate^ this divested the freehold in law out of the other coparcener. 
(Co. Litt 243. h.^ 547^ a.) Disputes frequently arose as to how far the 
possession of one tenant in conunon was to he considered as that of the 
other, and what acts of one amounted to actual ouster of the other. 
Actual ouster did not necessarily mean an act accompanied hy real force, 
and a turning out hy the shoulders. A man might come in hy a right- 
ful possession, and yet his holding might, under circumstances, heoome 
equivalent to an actual ouster. In the case of tenants in common, the 
possession of one as tenant in common never barred his companion, 
because it was not adverse, but in supiMrt of their common title, and 
payment of his share of the rent acknowledged him to be co-tenant, and 
a mere refusal to pay was not of itself sufficient to bar the title of the 
other. But if upon demand of payment by one tenant, the other not 
only refused to pay, but denied the title and claimed the whole, and 
continued in possession, it was considered an ouster. An undisturbed 
possession for forty years by one tenant in common, where there was no 
evidence of any account having been demanded, or of any payment of 
rent, or of any claim by the lessors of the plaintiff, or of any acknow- 
ledgment of tide in them, or in those under whom they claimed, was 
held sufficient ground for a jury to presume an actual ouster. (Doe v. 
Prosser, Cowp. 217*) So, where one tenant in common, in possession 
claimed the whole, and denied possession to the other, it was held evi. 
dence of an ouster of his companion. (Doe dem. HeUings v. Birdy 1 1 
East, 49.) But the bare receipt of rent for twenty-six years by one tenant 
in common, without accounting for it to the other, was held no evidence 
of ouster. (JFairclaim v. Shadcletony 5 Burr. 2604«) Where there were 
two joint-tenants of a lease for years, and one required the other to quit 
the house, and he did so, this was held to be an actual ouster. {Bever^ 
leys Case, Clayt. 3.) ; but see Anon. Ibid. 12 J. contrd Yin. Abr. Joint* 
tenants (P. a.). Where a testator devised an estate to his brother and 
sister for their lives and the life of the survivor, and after their decease to 
John ff., E. C, and S. H., (their children,) as tenants in common in 
fee, the survivors of the devisees for life died in 1777^ and S, H,, 
one of the devisees in remainder, continued afterwards to reside on 
the premises devised. John H., another of the devisees in remainder, 
died in Nov. IIQO, having devised his freehold estates to his wife for 
life, and after her decease to his three daughters. By indentures made 
in die years 1791 and 179^9 Jamee H.^ described as heir at law of John 
H.y his brother, deceased, and the other two devisees in remainder named 
in the will of the original testator, covenanted to levy a fine of the devised 
premises, to enure to the use of such persons as they should appoint ; 
and afterwards, by indenture recidng that a fine had been levied, ap- 
pointed die premises to P. in fee, who in 1792 entered thereupon, and 
continued from dienceforth in undisturbed possession of the whole. It 
was held in an ejectment brought against P. by die heir at law of one of 
John iJ.'s daughters, (which daughter, on the death of her mother, the 
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the one part, and the said C. D. of the other part, it is by 
the said Indenture of release witnessed, that for the considera- 
tions therein expressed, the said George B, did grant, bargain, 
sell and release unto the said C. D., all that the undivided 
moiety or equal half part or share of him the said George B. of 
and in all and singular the said messuages or tenements, lands 
and hereditaments devised by the said recited will of the said 
James B., deceased, To hold the same with the appurtenances 
unto the said C. D., his heirs and assigns. To the use of the said 
Contract for C. D., his heirs and assigns for ever (b) : And whereas the said 
purchase of one ^rchoser] hath contracted and agreed with the said A. B. 

tenant for life under the will of John H,, was under coverture), that 
the deeds of 1791 <ind 179^) under which P. claimed^ were^ as against 
him, evidence of the seisin of John H, at the time of making his will 
and of his death ; and that^ independently of those deeds^ the seisin of 
S. H.^ the co-tenant in common, being the seisin of John H,, there was 
no ground for presuming an ouster of John H, {Doe dem. Thorn 
V. PhiUips, 3 B. & Ad. 753.) 

Where one tenant in common levied a fine of the whole estate^ and 
received the rents for nearly five years afterwards without account^ it was 
held not sufficient to warrant a direction to the Jury^ against the justice 
of the case, to find an actual ouster of the companion^ so as to require 
an actual entry to avoid the fine. {Peaceable d. HomMower v. Readf 
1 East, 56*8.) So an actual entry was not required by one tenant in 
common to avoid a fine levied by the other of the reversion of the whole 
estate, as there could be no actual ouster of the reversion. {Doe v. Eliioty 
1 B. & Aid. 85.) 

The confession of ouster in the consent rule, being sufficient proof of 
actual ouster in an ejectment by one tenant in common^ &c against 
another {Oates d. Wigfatt v. Brydon, 3 Burr. 1895. ; Doe d. IThite 
V. Cuffg, 1 Camp. 1 73.)^ it is usual in such cases to enter into a special 
rule confessing lease and entry only, which may be done upon the defend- 
ant's showing by affidavit that he is tenant in common with the lessor of 
the plaintiff, and denying actual ouster. {Doe d. Gigner v. Roe,2 Taunt. 
397. See Tidd's Pr. 547. ; Roscoe, On Real Actions, 574.) 

(6) Another important consequence of the imion of interest and pos- 
session in joint-tenants was^ the doctrine of survivorship, as pointed out 
in the last note. One of the modes by which a joint-tenancy may be 
destroyed is, by a destruction of the unity of title, as for instance, in 
such manner as is recited in the text, namely, by the ah'enation or con- 
veyance by one joint-tenant to a stranger, by which the joint-tenancy 
was severed and turned into a tenancy in common, and immediately 
upon such severance, A. B. and C. D.^ became tenants in common of the 
lands in question : — ^' If a man enfeoff two joint-tenants in fee, and 
the one of them alien that which to him belongs to another in fee, the 
alienee and the other joint-tenant are tenants in common, because they 
are in such tenements by several titles, for the alienee comes to the 
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for the absolute purchase of the undivided moiety, or equal 
half part or share of him the said A. B. of and in the mes« 
suages or tenements, lands and hereditaments devised by the 
said recited will, and hereinafter particularly mentioned and 
described, and the inheritance thereof as fee-simple, free from 
all incumbrances, at or for the price or sum of 500L: And 
WHERBAS the said [purchaser} hath contracted or agreed with and of oUier . 
the said €• D. for the absolute purchase of the undivided ^°^^^^' 
moiety, or equal half part or share of him» the said C. D., of 
and in the said messuages or tenements, lands and heredita^ 
ments, and the inheritance thereof, in fee^simple, free from all 
incumbrances, at or for the price or sum of 500/1: And Puichaaerde- 
WHEREAS the said [purchaser^ is desirous that the said mes* to^ oraveyed 
suages or tenements, lands and hereditaments should be con- «f "^f ' ™^" 
veyed to the uses and in manner hereinafter mentioned: Now -^jj„g„. 
THIS Indenture witnesseth, that in pursuance and per- Vendors, in 
formance of the said agreement, and in consideration of the ^^^^^^^^^ 
aggregate (c) sum of 1000/. of lawful money of the United convejr their 
Kingdom of Great Britain and Ireland^ by the said {jmrcha8er\ J^^ *" 
in hand, well and truly paid to the said A. B. and C« D., at or 
immediately before the sealing and delivery of these presents in 
the proportions following, (that is to say) the sum of 500/. of 
like lawful money to the said A. B., and the sum of 500/. of 
like lawful money to the said C. D., (the receipt of which said 
sum of 500/. and 500/1 they the said A. B. and C. D. do hereby 
respectively acknowledge, and of and from the same and 
every part thereof, do acquit, release, and discharge the said 
[purcha8er\j his heirs, executors, administrators, and assigns, 
and every of them, for ever by these presents,) Each of them 
the said A. B. and C. D. Hath granted, bargained, sold, 
aliened, released, and confirmed, and by these presents Doth 
grant, bargain, sell, alien, release, and confirm unto the said 
[purchaser'^ (in bis actual possession now being by virtue of a Reference to 
bargain and sale to him thereof made by the said A. B. and ^^^®*^ ^^^ * 



moiety by the feoffinent of one of the joint-tenants^ and the other joint- 
tenant has the other moiety by force of the first feoffment to him and 
to his companion. And so they are in by several titles, that is to say^ 
by several feoffments." (Litt. s. 292.) 

(c) See note (jg), post, page 266. as to the consideration being thus 
stated^ 
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C. D.9 in consideration of 5^., by an Indenture bearing date 
the day next before the day of the date of these presents for 
the term of one whole year, commencing fSrom the day next 
before the day of the date of the said Indenture of bargain 
and sale^ and by force of the statute made for transferring 
uses into possession) , and his heirs. All that the undivided 
moiety or equal half part or share of him the said A. B. and 
of him the said CD. respectively, of and in All that &c., 
Oeneral words. {jHxrceW], And also of and in all and singular bouses, out* 

houses, edifices, buildings, barns, stables, coachhouses, cottages, 
yards, gardens, orchards, backsides, tofts, lands, meadows, 
pastures, commons, common of pasture, common of turbary, 
mines, minerals, quarries, furzes, trees, woods, underwoods, 
coppices, and the ground and soil thereof, mounds, fences, 
hedges, ditches, ways, waters, watercourses, liberties, privi- 
leges, easements, profits, commodities, emoluments, heredita- 
ments, and appurtenances whatsoever to the said messuages 
or tenements, and lands, belonging, or in any wise appertain- 
ing, or with the same, or any of them respectively, now or 
at any time heretofore demised, leased, held, used, occupied, 
or enjoyed, or accepted, reputed, deemed, taken, or known 
as a part, parcel, or member of them, or any part of them, or 
appurtenant thereunto, with their and every of their appur- 
tenances ; And the reversion and reversions, remainder and 
remainders, yearly and other rents, issues, and profits of each 
of them the said A. B. and C. D., for or in respect of his 
undivided moiety or equal half part or share of all and 
singular the messuages or tenements, hereditaments and 
premises hereby granted and released, and intended so to 
be ; And all the estate, right, title, interest, reversion, use^ 
trust, possession, property, claim, and demand whatsoever, 
both at law and in equity, of him the said A* B. and the 
said C. D. or either of them, of, in, and to the same premises, 
and every part and parcel thereof; To have and to hold (d)^ 



And the re-> 
Tcrsion, &c. 



And all the 
estate, &e. 



To hold to 
to bar dower. 



(<f) We have seen that the property conveyed by this instrument was 
under the recited will held in joint-tenancy^ that afterwards^ by the 
recited conveyance firom George B, to C. D. the jointure was destroyed, 
and that thereupon A. B. and C. D. held as tenants in common ; by 
this deed, boweyer^ the quality of the estate is again changed, and the 
purchaser holds in severalty. He that holds lands or tenements in $eve» 
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the said messuages or tenements^ lands, hereditaments, and 
all and singular other the premises hereby granted and 
released, or expressed and intended so to be, with their 
appurtenances, unto the said [jnjarchaserly his heirs and as- 
signs, To such tuesj upon and for such trusts, intents, and 
purposes, and with, under, and subject to the powers, provi* 
soes, agreements, and declarations, as the said {purchaser} 
shall by any deed or deeds, writing or writings, with or with* 
out power of revocation and new appointment, to be by him 
sealed and delivered in the presence of, and attested by, two 
or more credible witnesses, from time to time direct, limits 
or appoint; And tor default of and until such direction, limit* 
ation, or appointment, and so far as no such direction, 
limitation, or appointment shall extend, To the uee^ of the 
said {jmrchaser"] and his assigns, during his life, without im- 
peachment of waste, and after the determination of that estate 
by forfeiture or otherwise in his lifetime, To the use of the 
said {tnutee to bar dower], and his heirs, during the joint 
lives (e) of the said [purchaser] and Elizabeth his wife^ In trust 
for him the sud [purchaser], and his assigns, during the joint 
lives of him the said [purchaser] and Elizabeth his said wife^ 
and to prevent the said Elizabeth, the said wife of the said 
[purchaser'], from being entitled to her dower out of or in the 
said premises, or any part thereof; And after the estate so 
limited in use to the said [trustee] and his heirs, during the 
joint lives of the said [purchaser] and Elizabeth his wife as 
aforesaid. To the use of the said [purchaser], his heirs and 
assigns for ever. And the said A. B. {/) as to one equal CoTenants fbr 

title. 

ToUy, or is sole tenant thereof, is he that holds them in bis own right 
only, without any other person being Joined or connected with him in 
in point of interest, during bis estate therein. This is the most common 
and usual way of holding an estate. (Bl. Com. book ii. c. IS.) 

(e) As to the effect of this limitation to the trustee to bar dower 
being confined to the joint lives of the husband and wife, see ante, page 
62. note (c). 

(/) It wiOl be observed that as one moiety, namely, that of A* B.^ 
the covenants are not only against his own acts, but also against 
those of the testator, but that as to the other moiety, €• D. cove« 
venants only against his own acts. The reason for this distinction 
is, that A. B. claims by descent, and C. D. by purchase. (See atUe, 
pages 32 and 33. note (&), and p. 41. note (^).) 
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half part, or share of and in the said tnessnages or tenements, 
land^ hereditaments and premises hereby granted and re* 
leased, or intended so to be, with their appurtenances, and so 
far as relates to his own acts and deeds, and the acts and 
deeds of all persons claiming or to ckdm by, from, throngh, 
or under, or in trust for him, and the acts and deeds of the 
said James B. the testator, and of all persons claiming or to 
claim by, from, through, or under him, in respect of the same 
half part or share, but not farther or otherwise, doth hereby 
for himself, his heirs, executors, and administrators ; And the 
said C. D., as to the other equal undivided half part or share 
of and in the same messuages or tenements, lands, heredita- 
ments and premises, with their appurtenances, and so far as 
relates to his own acts and deeds, and the acts and deeds of 
all persons claiming or to claim, by, from, through or under, 
or in trust for him in respect to the same undivided half part 
or share, but not further or otherwise^ Doth hereby for him- 
self, his heirs, executors, administrators, covenant, promise, 
and agree with and to the said [jpvTchaaer\j his heirs, ap- 
pointees, and assigns in the manner following ; (that is to say,) 
That for and notwithstanding any act, deed, matter, or thing 
whatsoever, by them the said A. B. and C. D., or either of 
them, or any persons or person claiming by, from, through, 
or under, or in trust for them, or either of them, made, 
done, committed, executed, or knowingly or willingly 
suffered to the contrary, or as to the undivided moiety 
or equal half part of him the said A. B. of and in the here- 
ditaments hereby conveyed by, from, through, or under the 
said James B. the testator, the said A. B. and C D., are at 
the time of sealing and delivering of these presents, lawfully, 
Seised in fee. rightfully, and absolutely seised of and in, or well and suffi- 
ciently entitled to the said messuages or tenements, lands, 
hereditaments and premises hereby granted and released, or 
intended so to be, and every part thereof, with their and 
every of their appurtenances, for a good, sure, perfect, abso- 
lute and indefeasible estate of inheritance in fee-simple, with- 
out any manner of condition, trust, power of revocation, 
equity of redemption, remainder, or limitation of any use or 
uses, or other restraint, cause, matter, or thing whatsoever, to 
alter^ charge, defeat, incumber, revoke, or make void the 
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same, And that for and notwithstanding any such act, deedf ^<^ >^bt to 
matter, or thing as aforesaid, they the said A. B. and C. D. ^^^^' 
now have in themselves good right,' full power, and lawfu 
and absolute authority, to grant, bargain, sell, release and 
convey the said messuages or tenements, lands, hereditaments 
and premises hereby granted and released, or intended so to 
be, with their appurtenances, unto the said {jmrehaaer] and 
his heirs, To the uses and for the intents and purposes herein- 
before limited, expressed and declared, and in manner afore- 
said, according to the true intent and meaning of these presents ; 
And that the said messuages or tenements, lands, heredita- For quiet en- 
ments, and premises shall and may, from time to time and at ^^*^™^ 
all times hereafter, go and remain, To the uses herein-before 
limited, expressed and declared, and be peaceably and quietly 
entered into and upon, and be held, occupied, possessed and 
enjoyed, and the rents, issues and profits thereof, and of every 
part diereof, had, received and taken accordingly, without the 
lawful let, suit, trouble, denial, eviction, interruption, claim 
or demand whatsoever, of or by them the said A. B. and 
C D. or their heirs, or of, fit>m or by any person or persons 
whomsoever, lawfully or equitably claiming or to claim by, 
from, through or under, or in trust for them or any of them, 
or as to the undivided moiety or equal half part of him the said 
A. Br of and in the said hereditaments, by, from, through or 
under the said James B. deceased, the testator. And that free Free from in* 
and clear, freely and clearly, and absolutely acquitted, exo- ^'"^ ™nce^ 
nerated, released, and for ever discharged or otherwise, by the 
said A* B. and C. D. respectively, and their respective heirs, 
executors or administrators, well and suflBciently saved, de- 
fended, kept harmless and indemnified, of, from and against 
all and all manner of former and other gifts, grants, bargains, 
sales, jointures, dowers, right and title of dower, uses, trusts, 
entails, wills, statutes merchant and of the staple, recog- 
nizances, judgments, executions, rents, arrears of rent, an- 
nuities, legacies, sums of money, yearly payments, forfeitures, 
re-entries, cause and causes of forfeiture and re-entry, debts 
of record, debts due to the Queen's Majesty, and of, from and 
against all other estates, titles, troubles, charges, debts and 
incumbrances whatsoever, either already had, made, executed, 
occasioned or sufiered« or hereafter to be had, made, executed, 
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occasioned or suffered by the said A.B. and CD. respectively, 
or their heirs, or by any person or persons lawfully or equi- 
tably claiming or to claim by, from, through or under, or in 
trust for them or either of them, or as to the undivided moiety 
or equal half part of him the said A. B. of and in the said 
hereditaments, by the said James B. deceased, the testator, or 
any person or persons lawfully or equitably claiming or to 
And for fiirther claim under him; And Jwrther^ that they the said A* B* and 
•"*'™*®^ CD. respectively, and their respective heirs, and all and 

every person and persons whomsoever having or claiming, or 
who shall or may hereafter have or daim any estate, right, title^ 
interest, inheritance, use, trust, property, claim or demand 
whatsoever, either at law or in equity, of, in, to or out of the said 
messuages or tenements, lands, hereditaments and premises 
hereby granted and released, or expressed and intended so to 
be, and their appurtenances or any of them, or any part 
thereof, by, from, or under, or in trust for them the said A. B. 
and C D., or their heirs or any of them, or as to the undivided 
moiety or equal half part of him the said A. B. of and in the 
said hereditaments, by, from, or under the said Jcanes B* 
deceased, the testator, shall and will from time to time, and at 
all times hereafter, upon every reasonable request, and at the 
proper costs and charges in the law of the said (jtutcAomt], 
his heirs, appointees or assigns, make, do, acknowledge and 
execute, or cause or procure to be made, done, acknowledged 
and executed all such further and other lawful and reasonable 
acts, deeds, things, devises, conveyances and assurances in the 
law whatsoever, for the better and more perfectly and abso- 
lutely granting, conveying and assuring of the said mes- 
suages or tenements, lands, hereditaments and premises hereby 
granted and released, or expressed and intended so to be, and 
every part thereof with their appurtenances. To the uses 
hereinbefore expressed and declared, as by the said {^pur^ 
chaser], his heirs, appointees, or assigns, shall be reasonably 
devised or advised and required. In witness, &c. (ff) 

(0) Regarding the proper stamp to be affixed to the instrumeiit above, 
the following note is compiled from Mr. Coventry's TretUUe on the 
Stamp Laws, pages 70. 272 and 9,13. 

If the owners of several shares in one property contract to sell the 
same to one purchaser at distinct prices^ and the same are conveyed by 
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one deedy sacb instmnent wiH not reqtdre distinct deed itunps^ nor dis. 
tinct ad vdhrmn duties* The learned author, in the previous pages, 
refers to the case of Baker y* Jardine, IS East, 235. n., 1784., which 
was a case '^ where several mariners joined in a hill of ssle of their 
prise-money, hy a deed impressed with one stamp only, and afterwards, 
on a supposition that the hill of sale was void, they commenced actions 
against the hargainee to recover hack their respective shares. One ques- 
tion was, whether there should have heen more stamps than one on the 
hin of sale hy the statute 12 Anne, c. 9* Buller J. thought that if 
the captain and all the crew had joined, one stamp only would have heen 
necessary; and Lord Mansfield said, 'to be sure they might have 
joined in naming one agent : the consequence, if it were otherwise, 
would he extravagant as to the revenue, and it would shake men's tides ;' 
and, per WiQes J., ' there have heen abundance of these assignments ; I 
should be glad to know whether it hath been usual to have more than 
one*stamp.' The statute of Anne is not very explicit on this matter, for 
it does not impose ad valorem duties ; but the present stamp act, adopt- 
ing the principles of this abjudication, declares," Sec 

The 10th direction in the schedule ' Conveyances' to the Stamp Act, 
65 Oeo, 3, c. 184., is as follows : ''And when any lands or other pro- / 

perty separately contracted to be purchased of different persons at sepa- 
rate and distinct prices shall he conveyed to the purchaser, or as he shall / . ' 
direct, in and by one and the same deed, such deed shall be charged with 
the ad vahrem duty in respect of the aggregate amount of the purchase 
or consideration monies therein mentioned to be paid or agreed to be paid 
for the same.'* 

Mr. Coventry, at page S7S., proceeds : '' If a purchaser buys several 
aliquot shares in the same property, entering into a separate contract 
widi each owner, the conveyance of the several shares may and should 
be included in one deed, on which the duty will accrue according as the 
consideration is expressed in one or different soms in the operative part 
of the instrument. The best way in such a case would be to say, ' in 
consideration of the aggregate sum to the vendors paid by the buyer, in 
the proportions following,' &c." 

This note applies also to the proper stamps which should, be affixed to 
the instruments. (Ante, No. XVIII. p. 198.| and No. XIX. p* 207.) 
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Covenant to surrender Copyhold Lands^ S^c. by Two 
Tenants in Coparcenary to a Purchaser. [Short Form.] 

THIS INDENTURE, made the day of y in the 

year of our Lord 1838, Between Mary G. and Elizabeth G., 

both of , in the county of - — ^, spinsters, the co-heiresses 

in coparcenary, accoi'ding to the custom of the manor of 

y in the county of—, of George G., late of y in 

the said county of , Esquire, deceased, of the one part, 

and [purchaser'] of &c. of the other part : Whereas at a 

court baron or customary court holden for the manor of , 

on the day of , the said George G. was admitted, 

on the surrender of A. B. of -, in the said county of — — , 

yeoman, to the copyhold lands, tenements and heredita- 
ments hereinafter particularly mentioned and described, 
and hereinafter covenanted to be suiTendered, To hold the 
same unto the said George G., his heirs and assigns, ac- 
cording to the custom of the said manor, and by the rents 
and services therefore due and of right accustomed : And 
WHEREAS the said George G. departed this life on or about 

the —— day of , intestate, leaving the said Mary G. 

and Elizabeth G., his only children, and co-heiresses at law, 
in coparcenary, according to the custom of the said manor 

of y him surviving : And whereas at a court baron or 

customary court, holden for the said manor of , on the 

day of last, the said [vendors'] were admitted to all 

the said hereditaments to which the said George G. was so 
admitted as aforesaid. To hold the same unto the said 
\yendors\ their heirs and assigns, for ever, according to the 
custom of the said manor, and by the rents and services 
therefore due and of right accustomed : And whereas the 
said Ipurchaser] hath contracted with the said [vendors] for 
the purchase of the copyhold messuages, lands, tenements 
and hereditaments hereinafter covenanted to be surrendered, 
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with the appurtenances, for the sum of 100/. : Now this Witneas ; 

Indenture witnesseth, that in consideration of the sum of Vendors cove- 
nant to 8ur<- 

100/. of lawful money of Chreai Britain and Ireland to the render. 
said [venders] in equal portions (a) paid by the said [pur* 
chaser'] at or immediately before the sealing and delivery of 
these presents, the receipt of which said sum of 100/. the said 
{vendors] do hereby respectively acknowledge, each of 
them the said [vendors]^ for herself, her heirs, executors and 
administrators. Doth covenant, promise, and agree with 
and to the said \_pwrchaser\ his heirs and assigns, by these 
presents, that they the said [vendors] (i), and their heirs, shall, 

(a) Am to the payment of the purchase-money to parties who sell 
their several shares in one property^ and the conveyance is made by one 
deed> or, as in this case, the surrender is made at one time, and the 
proper amount of duty under the stamp act, see note (g) to No. XXVI. 
ante, page 266. 

(b) One surrender wiU of course he sufficient, as the two coparceners 
make but one heir, — See note Coparceners, ante, No. XVIII. p. 198. 
note (a), — and one fine only will be payaUe : '< if several coparceners join 
in a surrender, but one fine will be due on the admittance of the sur- 
renderee." (Kitch. 123. a.) Watkins's Copyholds, voL i. p. SOS. 

Respecting the admittance of coparceners, Mr. Watkins, p. 277* oh- 
serves, '^ as several coparceners are but one tenant, (Brit. cap. lip. 
f. 270. b.; Fleta, lib. vi. c. 1. s. 17. ; Litt. s. 241. ; Co. Litt. 67. a. &c 
163. b. &c. ; 3 Leon. 13. ; Ca. SO. ; Bro. Coparceners, 3. Stat Hihem. 
14 Hen. 3.; 2 P. Wms.6l4. &c.) one admission will suffice for all 
of them." 

There is, indeed, a dictum of Lord Kenyon to the contrary, in the 
case of Doe d. TarravU v. HeUier (3 Dumf. and East, l65.), that, 
though one joint-tenant fills the tenancy, it is not so as to coparceners ; 
yet, if this be law, it would, I apprehend, be no small difficulty to 
reconcile it with former decisions. (^See ahof>e.) , . • ^' Coparceners may, 
indeed, be admitted severally, and this is frequently done, and the reason 
for so doing is obvious, as to the steward, since it multiplies his fees. 
The fine, indeed, would be the same, whether they were admitted toge- 
ther or separately, since, if they were admitted separately, the single 
fine would only be apportioned, but the fees would be increased ac- 
cording to the number of persons admitted ; (and, what is of consider- 
ation, the stamps would now be multiplied on such separate admissions. 
See Stat. 37 Geo. 3. cap. 90. s. 11, 12.)" 

" If coparceners are admitted together, it should seem that they may 
release to each other, as coparceners may release at common law (Co. 
Litt. 273. b. ; Gilb. Ten. 73.) ; and, if so, no further admission can be 
necessary, any more than in the cases of joint-tenants. For a release of 
a copyhold can only be good to those who are already in the tenancy. 
(1 Leon. 102. ; Wakeford^s Case, Gilb. 300. 311.) But though copar- 
ceners take but one estate, they transmit several to their heirs ; and, 
therefore^ if one die, the others, or the heirs of the heirs of the deceased, 
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and wOl, at the costs and charges of the said [^pitrtAaser}, his 
heirs or assigns, at or before the next court to be holden in 
and for the aforesaid manor of ■ , surrender, or cause and 
pilocure to be surrendered, into the hands of the lord of the 
said manor, by the rod, according to the custom of the said 
manor, All that customary or copyhold messuage, &c. 
Zparceh]^ and all other the hereditaments of them the said 
\vender8\y situate^ ly^i^g ^'^^ being within and holden of the 
said manor, and to which the said [vendors] were so admitted 
as aforesaid, Thlhense oi the said [purchcLser\ his heirs and 
assigns, to be holden of the lord or lady of the said manor, 
according to the custom of the said manor, by the rents and 
services therefore due and of right accustomed, and shall and 
vrill cause and procure the said [purchaser]^ his heirs and 
assigns, to be admitted as tenant or tenants thereto accord- 
ingly : And the said Mary G., as to her share of and in the 
said hereditaments, doth, for herself, her heirs, executors and 
administrators, and her and their acts and deeds, and the 
said Elizabeth G., as to her share &C., doth covenant, promise, 
and agree with and to the said [purchaser}^ his heirs and 
assigns, in manner following; (that is to say), that for and 
notwithstanding any act by her or by the said intestate 
done or executed, or knowingly or willingly suffered, to the 
contrary, they are now seised of the said copyhold mes- 
suages, lands, tenements, and premises hereby covenanted to 
be surrendered, with the appurtenances, of a good, sure, and 
indefeasible estate of inheritance, to them and their heirs, 

according to the custom of the manor of aforesaid ; Jnd 

that they have good right to surrender the copyhold here- 
ditaments and premises herein-before mentioned, and cove- 
nanted to be surrendered, with their appurtenances. To the 



must be admitted to the portion which so devolves (Co. Copyh. s. 56. ; 
Tr. 130. ; Calth. 64.; Watk. No. dxxiv. to Gilb. Ten. 178.) : d fortiori 
if one coparcener surrenders to a stranger, such stranger must be ad- 
mitted, since he cannot possibly be supposed in of the original seisin. 
And so also if one coparcener mrrender to the use of the others (as she 
may do, as one might have infeoffed the others at common law (Gilbi 
Ten. 7S.), the others must be admitted to the portion so surrendered, 
for of that portion they would be in by the coparcener so surrendering, 
and not by their common ancestor, and therefore of a new seisin." 
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U9e of the said {jpiurchaMer\ his heirs and assigns, according to 
the true intent and meaning of these presents; And that it Foniuiec enjoy- 
shall and may be lawful to and for the said \_purchmer\ his °^'^^' 
heirs and assigns, peaceably to hold the said copyhold mes- 
suages, lands, and tenements, with their appurtenances, and to 
receive the rents and profits thereof, for his and their own 
use and benefit, without the lawful let, claim, and demand, 
by the said [vendors^ or their heirs, or any other person 
lawfully or equitably claiming under them, or any of them, 
or under the said intestate. And that free from all incum- Freefiomln- 
brances and charges whatsoever: And further^ that they the . j^forth 
said [vendors], and their heirs, and all other person and anumice. 
persons whomsoever claiming under or in trust for them 
the said [vendors], or their heirs, or under the said intestate, 
shall and will, upon every reasonable request to be made for 
that purpose, by and at the costs of the said [purchaser^, his 
heirs or assigns, make, do, acknowledge and execute all 
such further acts, deeds, things, devices and surrenders, for 
the flirther surrendering, conveying, and assuring of the said 
messuages or tenements, lands and premises hereby cove- 
nanted to be surrendered unto the said [jmrchaser], his heirs, 
and assi^is, at the will of the lord, according to the custom 

of the said manor of ^ and the true intent and meaning 

of these presents, as by the said [purchaser]^ his heirs and 
assigns, or his or their counsel in the law, shall be reasonably 
devised or advised and required* In witness, &C 
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XXVIII. 

Deed of Covenant referring to a Surrender already 
made of Copyhold Lands. Vendor (Devisee under a 
Will) to Purchaser. [Short Form.] 



THIS INDENTURE, made the 



day of 



in the 



year of our Lord 1838, Between [vendor'] of, &c. of the 
one part, and [purchaser], of, &c. of the other part : Whereas 
A. B., late of, &c., deceased, was, at a court baron holden for 

the manor of, in the county of , duly admitted, on the 

surrender of , to the copyhold lands and hereditaments 

herein-after mentioned, to hold the same unto the said A. B.,his 
heirs andassigns, according to the custom of the said manor, and 
bythe rents* and services therefore due and of right accustomed: 
And whereas at a court baron holden for the said manor, on 

the day of , the said A. B. duly surrendered the said 

copyhold hereditaments to the use of his will : And whereas 
the said A. B., by his will, &c. devised the same to the said 
[vendor], his heirs and assigns for ever: And whereas 
the said A. B. died on the — day of ■ last : And 

WHEREAS at a court baron holden for the said manor, on the 

day of , the said [vendor] was duly admitted to the 

said copyhold hereditaments, to hold the same unto him, 
his heirs and assigns for ever, according to the custom of the 
said manor, and by the rents and services therefore due and 
of right accustomed : And whereas the said [purchaser] 
contracted some time since with the said [vendor] for the 
purchase of the said copyhold hereditaments for the price of 
1002., and thereupon it was agreed that the said [purchaser] 
should be admitted to the same, and that the said sum of lOOZ. 
should be paid at the time of the execution of these presents : 
And whereas at a court baron this day holden for the said 
manor, [vendor] surrendered by the rod, according to the 
custom of the said manor, the said copyhold hereditaments 
into the hands of the lord of the said manor, to the use of the 
said [pttrchaser], his heirs and assigns, and the said [purchaser] 
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was at the same court daly admitted, upon the rolls of the 
said manor, tenant of the same hereditaments, To hold the 
same unto the said [jpurchaser^i his heirs and assigns, for ever, 
according to the custom of the said manor, and by the rents 
and services therefore due and of right accustomed : And Payment of 
WHEREAS the said [jmrchaser] hath, at or immediately before j^nc^ ' 
the sealing and delivery of these presents, in hand paid unto 
the said [vendor] the sum of 100/. of lawful money of Great 
Britain and Ireland^ in full for the purchase of the said copy- 
hold hereditaments, the receipt of which said sum of 100/. 
the said [vendor] doth hereby admit and acknowledge : And 
WHEREAS upon the treaty for the said purchase it was agreed 
that upon the payment of the said sum of 100/., the said 
[vendor] should enter into the covenants herein-after contained : 
Now THIS Indenture witnesseth, that for the considerations Witness ; 
aforesaid, He the said [vendor]^ for himself, his heirs, ex- ^ts^l^Sie. 
ecutors and administrators, doth covenant, promise and 
agree with and to the said [purchaser]^ his heirs and assigns, 
that, for and notwithstanding any act whatsoever by him the 
said [vendor'], or the said A* B* the testator, made or executed 
or suffered to the contrary, He the said [vendor], at the time 
of the said recited surrender and admittance, was seised of the Seiied in fee. 
said copyhold premises, with the appurtenances, of a good 
estate of inheritance to him and his heirs, according to the 
custom of the manor of— aforesaid ; And that He the said Good right to ^ 
[vendor] then had in himself good right to surrender the said "*"*" 
copyhold hereditaments and premises, with their appur- 
tenances, to the use of the said [purchaser], his heirs and 
assigns, according to the custom of the said manor of ■ ; 
And that it shall be lawful for the said [purchaser], his heirs and Forquietenjoj. 
assigns, upon and immediately after the sealing and delivery ™^^ 
of these presents, at all times hereafter, peaceably and quietly 
to enter into and upon, and to have, hold, occupy, possess and 
enjoy, the said copyhold hereditaments, with their appur- 
tenances, and to take the rents and profits thereof, for his and 
their own use, without the lawful claim or demand whatsoever 
of him the*said [vendor], or his heirs, or any person claiming 
under or in trust for him or them, or under the said A. B. 
the testator ; And that fi'ee and dear of and fi'om all charges «, ^ 
and incumbrances made or suffered by him the said [vendor], eumbrancet. 

TOL. I. T 



assurance. 



274 Deed qf Covenant. 

or his heirs, or by any person or persons claiming under or in 

trust for him or them, or under the said A. B. the testator ; 

And for further And further \\\9X he the said [vendor"]^ and his heirs, and all 

persons claiming any estate, either at law or in equity, o^ in, 
to or out of the said copyhold hereditaments, under or in 
trust for him the said [vendor'], or his heirs, or the said A. B. 
the testator, shall and will at all times hereafter, upon every 
reasonable request, and at the proper costs of the said {pwr^ 
chaser"], his heirs or assigns, make, do, acknowledge and ex« 
ecute all such further and other lawful and reasonable as- 
surances and surrenders, for more perfectly surrendering and 
assuring of the said copyhold hereditaments unto the said 
\jmrcha8er\ his heirs and assigns, according to the custom of 
the said manor of , as by the said [purchoierlf his heirs 
and assigns, or his or their counsel in the law, shall be 
reasonably devised or advised and required. In witness, 
&c. (a) 

(a) As to stamps on such a deed as this, see awlSt No. VII. p, 79. 
note (a). 
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XXIX. 

Conveyance by Lease and Release of a Piece of 
Landy in Fee^simple. Vendor to Purchaser, (Short 
Form.) 

THIS INDENTURE, made the day of ,1838, 

Between [rendbr], of &c., of the one part, and [jmrchaser^i Parties, 
of &c., of the other part, (a) : Whereas the said IpttrchaserJ Recital of ooiu 
hath agreed with the said [vendorl for the purchase of the *]^*^' **'*^" 
piece of land herein-after described, in fee simple, free from 
from incumbrances, for the sum of 120/. : Now this Inden- Witness, 
TURE WITNESSETH, that in consideration of the sum of 12021 
of lawful money of Great Britain and Ireland^ to the said 
{vendor'\ paid by the said [^purchaser^ at or immediately 
before the sealing and delivery of these presents, the receipt 
whereof is hereby acknowledged (6) : He the said {vendor'] Reference and 
Hath granted, bargained, sold and released, and by these the lease for a 
p r e a e ntB Doth grant, bargain, sell and release, unto the said 
{jmrcJuiser}^ ki hi s - a ctual possession now being by virtue of a 
bargam and sale to him thereof made by the said {vendor^ in 
consideration of five shillings, by an indenture bearing date V 
the day next before the day of the date of these presents, for ■ 
the term of one whole year, commencing firom the day next 
before the day of the date of the said indenture of bargain 
and sale, and by force of the statute made for transferring 
uses into pogaegsion, and to his heirs. All &c., [jparceb\ To^ Parcels, &c. 
geiher with all and singular outhouses, edifices, buildings, General words, 
ways, liberties, privileges, easements, hereditaments and ap- 
purtenances to the same belonging or in anywise appertain- 
ing, or taken or known as part or parcel thereof; And all And all rever- 
reversions, remainders, rents and profits of tlie same ; And ^^^ ^^ ^^ 
all the estate, right, title and interest of him the said [yerin tate. 
dor"] of, in or to the same, either at law or in equity ; To have To bold to pur. 

chaser in fee. 

(a) As to there being no recitals, see anto. No. I. page 29* note (6). 
if) As to the receipt being stated in the deed, see an<«< page S9*note(d). 
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AND TO HOLD the Said piece or parcel of land, hereditaments 
and premises, hereby granted and released, with the appur- 
tenances thereunto belonging, unto the said [jmrchaser] and 
his heirs, To the use of the said [jnirchaser']^ his heirs and 
Covenants for assigns, for ever : And the said [vendor] doth, for himself, his 

heirs, executors and administrators, covenant and agree with 
the said Ipurchaser]^ his heirs and assigns, that notwithstanding 
any act done or suffered by him the said [vendor], or any of 
Seised in fee. ^^^ ancestors, to the contrary, He the said [vendor] is law- 
fully seised of and in the hereditaments hereby released in 
Good right to fee-simple, free from all incumbrances ; And that notwith- 
*°"^^* standing any such act as aforesaid. He the said [vendor] hath 

full power to grant and release the said premises unto the 
said [purchaser], his heirs and assigns, in manner aforesaid ; 
For quiet enjoy. And that it shall be lawful for the said [purcJuuer], his heirs 
"*"** and assigns, at all times hereafter, peaceably to enjoy the pre- 

mises, and to receive the rents and profits thereof, without any 
interruption from the said [vendor] or his heirs, or by any other 
person lawfully or equitably, claiming by, from or under or 
in trust for him, them or any of them, or by or from any of 
Free from in- his ancestors ; And that absolutely discharged or otherwise by 
cumbranoes. ^jj^ gj^jj [vendor], his heirs, executors or administrators, suffi« 

ciently indemnified from and against all conveyances, charges 
and incumbrances made or suffered, or hereafter to be made or 
suffered, by him or them or any of them, or by any person 
or persons lawfully and equitably claiming or to claim by, 
from or under or in trust for him, them or any of them, or 
AndibrftirUier any of his ancestors ; And thai he the said [vendor], and all 
assurance. persons claiming under or in trust for him the said [vendor], 

or any of his ancestors, shall and will, upon the request and 
at the expense of the said [purchaser"], his heirs or assigns, 
execute all such further assurances as may be reasonably re- 
quired by him or them for releasing and conveying the pre« 
mises imto the said [purchaser], his heirs or assigns, in 
manner aforesaid. In Witness, &c. 
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CONVEYAKCE BY APPOINTMENT AND RELEASE, where 

Ltoaidi had been conveyed to Uses to bar Dower. Vendor 
(the Trustee joining in the Belease) to Purchaser^ to Uses 
to bar Dower* (Short Form.) 

THIS INDENTURE, made the day of y 1838, 

Between [vendorl^ of &c., of the first part, {old trustee to bear Parties. 
dowerl of &c., of the second part, [purchaser'\i of &c., of the 
third part, and {new trustee to bar dower'] of the fourth part : 
Whereas, under and by virtue of certain Indentures of lease Recitala. 

and release, bearing date respectively the and days ^^e^* creating 

of , 1830, the release being made between A. B. of the appSto!ent. 

first part, the said [vendor'] of the second part, and the said 
{old tmsteef 4"^.] of the third part, the messuage, lands and 
hereditaments hereby appointed and released, with their 
appurtenances, were limited, conveyed and assured, To sucli 
uses, upon such trusts, and for such intents and purposes, as 
the said {vendor], by any deed or writing, with or without 
power of revocation and new appointment, to be sealed and 
delivered by him in the presence of and attested by two or 
more credible witnesses, should from time to time direct, 
limit or appoint, and in default thereof, and until the same, 
To the use of the said {vendor] and his assigns, during his life, 
With remainder to the use of the said {old trustee, 4-c.] and his 
heirs during the life of the said {vendor']. In trust for the said 
{vendor] and his assigns. With remainder to the said {vendor], 
his heirs and assigns, for ever : And whereas the said {pur- contract for 
chaser] hath agreed with the said {vendor] for the purchase of pw»^i»«». 
the said hereditaments for the sum of QOL : And whereas 
the said {vendor] has requested the said {old trustee, 4rc»] to 
join with him in conveying the said hereditaments, in manner 
herein-after mentioned, which he has consented to do : Now ist witness; 
THIS Indenture witnesseth, that in consideration of the ▼«ndorappoiiita 
sum of 80/. of lawful money of Great Britain and Ireland, to mentioned, 
the said {vendor] in band paid by the said {purchaser], at or 

T 3 
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2d Witness; 
vendor and 
trustee convey 



immediately before the sealing and delivery of these presents, 
(the receipt whereof is hereby acknowledged,) and pursuant 
to and in exercise of the said recited power, He the said 
[^vendor] doth, by this deed or writing, by him sealed and 
delivered, in the presence of and attested by the two credible 
persons whose names are intended to be indorsed hereupon 
as witnesses to the sealing and delivery of these presents by 
the said [vendor"], direct, limit and appoint. That the mes- 
suage and hereditaments herein-«fler particularly mentioned 
shall henceforth go, remain, and be To such uses, upon such 
trusts, and for such intents and purposes as are hereinafter 
declared of and concerning the same: And this Indenture 
ALSO WITNESSETH, that for further assuring the said here* 
ditaments, and in consideration of 10«. of lawful money 
aforesaid to the said [old trustee] paid by the said [punJuuer^ 
at or before the sealing and delivery of these presents, (the 
receipt whereof is hereby acknowledged,) He the ssdd [M 
trustee\ by the direction of the said [oem2br], testified by his 
executing these presents, hath bargained, sold and rdeased, 
and by these presents doth bargain, sell and release, and 
the said [vendor] hath granted, bargained, sold, released 
and confirmed, and by these presents doth grant, bargain^ 
sell, release and confirm, unto the said [purckaser'}^ in his 
actual possession, &c., and his heirs, all [parodsj 4^.], To- 
gether with all &c., and all reversions &c., and all the estate 
&c., of them the said [vendor] and [old tnutee, S^c] {all them 
To uses to bar same as in the last form). To have and to hold the said 

messuage and hereditaments, with their appurtenances, unto 
the said [purchaser] and his heirs. To such uses, upon such 
trusts, and to and for such intents and purposes, and with, 
under and subject to such powers, provisoes, agreements, 
and declarations, as the said [purduuer] shall by any deed 
or writing, with or without power of revocation and new 
appointment, to be by him sealed and delivered in the pre^ 
sence of and attested by two or more credible witnesses, from 
time to time direct, limit or appoint, and for de&ult thereof^ 
and until the same. To the tise of the said [purduiser^ and his 
assigns, during his life, without impeachment of waste, and 
after the determination of the estate by forfeiture or othei^ 
wise in his life time^ To the use of the said [new trustee to bar 
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general words, 



dower. 
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dower]y ahd his heirs, during the life of the said Ipurchaser}, 

In trtat for him the said \_purch(uef\j and his assigns, during 

his life, and to prevent the wife of the said \^purcha8€r\ from 

being entitled to her dower out of or in the premises, or any 

part thereof, and after the determination of the estate so 

limited, in use to the said \new trustee to bar dower] and his 

heirs, during the life of the said \_puTcha8er'\ as aforesaid. 

To the tise of the said [^pttrctiaser^i his heirs and assigns, 

for ever. And the said laid trustee'] doth, for himself, his heirs, Covenant 

executors and administrators, covenant and declare, with f«a»nst incum- 

brancesy by the 

and to the said lpurchaser]y his heirs, appointees and as- old trustee, 
signs, hath not at any time heretofore done, committed or 
executed, or knowingly permitted or suffered or been party 
or privy to any act, deed, matter or thing whatsoever 
whereby the said messuages and other hereditaments hereby 
appointed and released can, shall or may be charged or in- 
cumbered in title, estate or otherwise howsoever. And the Covenants for 
said [vendor] doth, for himself, his heirs, executors and ad- 
ministrators, covenant and agree with the said [purchaser], 
his heirs, appointees and assigns, that notwithstanding any p^wer is sood. 
act whatsoever done or suffered by him to the contrary, the 
power herein-before exercised, or intended so to be, is effec- 
tually created by the said in part recited Indenture of release 

of the day of , and that the same is, ^t the time of 

executing these presents, in full force^ and in nowise become 
void or voidable ; and that notwithstanding any such act as 
aforesaid, he the said [vendor] and [oM trustee] respectively Good right to 
now have good right to appoint and release the premises »PPo»n^ 
unto the said [purchaser], To the uses and in manner For quiet 
aforesaid. And that it shall be lawfol for the said [pur- joyment. 
cfiaser], his heirs, appointees and assigns, at all times 
hereafter, peaceably to enjoy the same premises, and to re- 
ceive the rents and profits thereof, without any interruption 
by the said [vendor^, or his heirs, or by any other per- 
sons lawfiiUy or equitably claiming by, from or under or in trust py^ ^^ 
for him, them or any of them. And that absolutely discharged cumbranoes. 
or otherwise by the said [vendor] sufficiently indemnified 
from and against all conveyances, charges and incumbrances 
made or suffered, or hereafter to be made or suffered, by him 
or his heirs, or by any other person or persons lawfully or 
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Andfor fititber equitably claiming or to claim by, firom or mider or in trust 

for him, them or any of them And that he the said \vendor^ 
and his heirs, and all persons claiming under or in trust 
for him or them, shall and vn&j upon the request and at the 
expense of the said [jmrchaser\^ his heirs, appointees or 
assigns, execute all such further assurances as may be re- 
quired by him or them for appointing, releasing and convey- 
ing the premises to the uses herein-before limited and declared* 
In Witn£ss, &c. 
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XXXI. 

Release of an Equity of Redemption, (a) Mortgagor 
(Vendor)^ to Mortgagee {Purchaser)^ hy Indorsement on 
the Mortgage Deed fin Fee J ( Short Covenants for Title.) 

THIS INDENTURE, made the day of ^,m the 

year of our Lord — , Between the within named (Mort- Partiett ' 
gagor) [vendor'] of the one part, and the within named 
(Mortgagee) Ipttrchcuer] of the other part: Whereas all Recital, that 
Interest on the within mentioned sum of 600£ hath been paid ^ the^wu 
up to the day of the date of these presents, as he the said gage. 
^purchaser'] doth hereby admit and acknowledge: And contract fiw 
WHEREAS the said [purchaser'] hath contracted and agreed pureliase. 
with the said [vendor] for the absolute purchase of the equity 
of redemption of, and in the within mentioned lands and 
hereditaments, with their appurtenances, free from all incum- 
brances, at or for the price or sum of 300i : Now this In- Witness, 
DENTURE WITNESSETH, that in pursuatice and performance ^^^<>' 'e***""* 
of the said agreement, and in consideration of the sum of 300/. 
of lawful money of the United Kingdom o{ Great Britain 
and Ireland to the said [vendor] in hand well and truly paid 
by the said [purckaser]^ at or immediately before the sealing 
and delivery of these presents, the receipt of which said sum 
of 300/. he the said [vendor] doth hereby acknowledge, and 
of and from the same and every part thereof doth acquit, 
release and discharge the said [pttrchaserj] his heirs, executors, 
administrators and assigns, and every of them, for ever, by 
these presents, He the said [vendor] Hath remised, released, 
and for ever quitted claim and discharged, and by these 
presents Doth remise, release, and for ever quit, claim and 
discharge, unto the said [purchaser^, his heirs and assigns. 
All that the right and equi^ of redemption of him the said Equity of re. 
[vendor]^ or his heirs, of and in all and singular the mes- demption in 

(a) See antSf page' 104. note (a), as to an Eqnity of Redemption 
generally ; and why it is usually conveyed by lease and release. 
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suages, lands, tenements and hereditaments in the within 
written Indenture particularly mentioned and described, with 
their appurtenances, And of and in all houses, {general words,) 
and the reversion, &c., and all the estate, &c., (see ante passim,) 
To HAVE AND TO HOLD the Same unto the said [/^tcrcAa- 
ser2i his heirs and assigns, for ever. And the said [vendor] 
doth, for himself, his heirs, executors and administrators, 
covenant and agree with the said [purchaser], his heirs and 
assigns, that notwithstanding any act done or suffered by 
him the said [vendor] to the contrary, he the said [vendor] 
hath (b) full power to [release equity of redemption of and 
in the said messuages, lands, tenements and hereditaments, 
unto the said [purchaser,] his heirs and assigns, in manner 
aforesaid ; and that it shall be lawM for the said [purchaser], 
his heirs and assigns, at all times hereafter, peaceably to enjoy 
the said equity of redemption of and in the said messuages, 
lands, tenements and hereditaments, and the rents and profits 
thereof without any interruption from him the said [vendor], 
or his heirs, or by any other person or persons lawfidly or 
equitably claiming by, from or under or in trust for him, 
them or any of them, And that absolutely discharged or 
otherwise by the said [vendor], his heirs, executors or ad- 
mitustratons sufficiently indemnified from and against all 
conveyances, releases, charges and incumbrances made or 
suffered, or hereafter to be made or suffered, by him or them, 
or by any person or persons lawfully or equitably claiming 
or to claim by, from or under or in trust for him, them, or 
any of them ; And that he the said [vendor], and his heirs, 
and all persons claiming under him or them, shall and will, 
upon the request and at the expense of the said [purchaser]^ 
his heirs or assigns, execute and make all such further 
releases and assurances as may be required by him or them 
for releasing the said equity of redemption of and in the 
said hereditaments and premises unto the said [purchaser,] 
his heirs and assigns, in manner aforesaid In WiTNEsSt 
&C. (c) 



(() The seisin being already in the purchaser by virtae of the mort- 
gage deed, the covenant that '^ the vendor is seised in fee" is omitted. 

(c) The effect of the deed will be, that the mortgagee, the purchaier^ 
will be seised in fee of the hereditaments, free from the mortgage. It is 
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frequently the practice to add a xeleaae of the mortgage deht on a con« 
yeyance or release of an equity of redemption, hut this is unnecessary. 

Inasmuch as this release is in consideration (implied) of the money 
already due on the mortgage, as well as the consideration expressed now 
to he paid, it seems that, imder the 11th direction of the Stamp Act, 
'' Conveyance," the ad valorem duty on the aggregate amount of the two 
• sums will he payable. The words of that direction are, ^' On a convey- 
ance in consideration of a sum of money then due to the purchaser, or 
sulject to a mortgage or other gross sum, to he paid by the purchaser, 
the ad vakrem duty shall be paid on the debt or gross sum in the 
same way as if such debt or mm formed part or the whole of the con- 
sideration money/' 
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title and ori- 
ginal mortgage. 



Contract for 
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consideration 
of money and 
an annuity. 



Conveyance bv Appointment and Ret^ease, {and Mart" 
gage of the Premises^ {ol) from Mortgagor anjiMmiga^ 
gees^ and their TnuteeSi to certain Trustees for a Pur~ 
chaser and Vendor. Covenant to pay Mortgage Money 
and Interest^ and an Annuity^ Pqrt of the Money being 
paid on the Conveyance^ Part remaining on Mortgage 
of the Premises^ and the Remainder of the Consider^ 
ation being an Annuity for the Life of the Vendor. 
Declaration, thai the Trustees should stand seised iqnm 
Trusty out of Rents or by demising to pay Mortgage 
Money and Interest^ and Annuity, and then in Trust 
for Purchaser. Powers of Distress, ^-c, to secure Anr- 
nuity, and Power of Sale. 

THIS INDENTURE, made the day of , in the 

year of our Lord 1827, Between G. C. and G. W. R., both 
of &c., Gentlemen, Trustees nominated and appointed by and 
on behalf of H. D., of &c., W. D., of &c., and S. D., of &c.> 
Esquires, {cestuisque trust of mortage,) of the first part, the 
said {cestuisque trust of mortage) of the second part, [vendor'}, 
of &c., of the third part, [purchaser^, of &c., of the fourth part, 
and A. B., of &c., and C. D., of &c., {trustees), of the fifth 
part, (Recitals of several deeds — Recital of a Mortgage^ 
whereby hereditaments after described were conveyed unto 
the said G. C. and G. W. R., their heirs and assigns, for 
ever. In trust for H* D., W. D«, and L. D., their heirs and 
assigns, in equal shares, as tenants in common,) for securing 
],500/., and Interest: And whereas the said J. B. and his 
wife have issue, daughters, but no son: And whereas the 
said [purchaser'] hath contracted andyagreed widi the said 
[vendor'} for the Tihi:"li'*'" purchase of the messoa^ or tene- 
ment, pieces or-parooW-of land; and hereditaments, herein- 

(a) See ante, Nos. XII. p. 1S5., and XIII. p. 133., for deeds of a 
somewhat similar description ; and as to the stamp duty reqniaitej aee 
post, p. 295. note {by 
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after particularly mentioned and described, and intended to 
be here|^aftir^^^uUed and released^, being part of the Said 
hereditdnients comprised in and conrejed by the herein- 
before in^part recited Indentures of lease and release of 
the — — and ■ days of •— , 18— j and the inheritance 
thereof in feeniimple in poasessiM, free from ai^ incum- 
brances, at-oribr the price or sum of- l yOOOfc, Ai i d in consi* 
deration of having an annuity oiAWl paid and secured to him 
for his life, in manner after mentioned r^ND whereas upon Agreed that 
the treaty for the saicf purchase it was agreed, between and mon^shoSd^ 
by the parties to these presents, that the sum of 500/., part of be paid down, 
the said purchase money of 1,300/., should be paid by the ^"^^J^f" 
said [vendor]^ at the time of completion of the said purchase, 
and that the sum of 800/^ residue thereof, should be secured 
in manner herein-after mentioned, together with interest 
thereon in the mean time after the rate of 5L per cent, per 
annum; And whereas the said sum of 1,500/., and inter- Original mort- 
est, so intended to be secured as aforesaid, hath long since S^s^ ^^^ 
been paid and discharged ; And whereas upon the treaty <S:^ ""^ ***** 
for the said purchase it was also agreed, between and by the Agreed that 
said parties to tliese presents, that the said Itnistees for mort" *'"**^^of "»rt- 
ffoffe] and Icesiuisque trust of mortgage] should join in re- tuisque trust 
leasing the said hereditaments so agreed to be sold as ^j^^n^'" ^ 
aforesaid, in manner herein- after mention^ ; Now this In- irtWitnessven- 
denture wrncEssETH, that in pursuance and performance of dor by direction 
the said agreement in this behalf, and fcr and- in cionsidrttl- ^fnutotheusc 
tion of the sum of 500/. of lawftil money of tjie^nitek of trustees upon 
Kingdom of Great Britain and Ireland, to the said [pen^ clared. 
dor] in hand well and truly paid by the said ^^purchaser'], at 
or immediately before the seizing and delivery of these 
presents, the receipt of which said sum of 500/. he the said 
^vendor] doth hereby acknowledge, and of and from the same 
and every part thereof doth acquit, release and discharge 
the said [purchaser], his heirs, executors, administrators and 
assigns, and erery of them, for ever, by these presents, and 
algftifi»Nittd in consideration of the securi^ herein-after made 
and contained for the payment ofUhe- said nraiffoTSOOil, 
atid iotefeat^' and the said annuity of MM. to the said [vendor], 
as aft:er mentioned, Wd p u rsuan t to and by force and virtue 
aadiai^Mraseaiid executioin oi the power or authority to 
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the said [vendor] given or limited by the herein-before in 
part reeited Indenture of pfrgain and Bale of the 11th of 
February, 1818, and the cdnimon recovery guffered in pur- 
s]uance diereo^ and of ever] qr any other power or authority 
in anywise enabling him in |bik behalf» He the said Ivendorjf 
hy |liA f^iy'Pi^finn nf thp, 4i^ [ /w r cAgj gf ] , test^ed by his 
being a .pady to and sealing and deKverix^ these pfeients, 
Doth, by^^ie deed or. wxidng by him sealed and- 4eli¥Ted 
iiV the presence of and attcisted by the two crodible peraons 
whose naixK^ aire intended to be indorsed henettpMi as wit- 

npyggfi ^n ^t^ BPaling ^nH rjflliirniy of^tegejgigen ta bj T th e /^L^"^ ^ 

i^id [iiendar], directs limt^ aiftd- 4>ppQ(w^Sb«iu4Ee metsuage« 
>)vi. v^'t ' or tpnpmi>Tit^piflPflfl nr pftro^]^ ^f land|» and hereditgjnentSy 
r'* hejsiosB&er particularly mentioned, and^intended to be herein- 
after released»jpthlheir appurtenances, jiMii iMuiuifuyir g%. .<{> 
remaifl^TO oeHTo this usb of the mA^ifMUbesj^ itieSt^eiit^ ^' 
and aiiwigns, nevertheless upon wd for the trusts, intents and 
purposes, herein-after contained and declared of and concent 
sd Witness, ing the same: Akb this IndIinturs also witkesseth, 
*™*^*^"^r*" that in pursuance and further performance of the said 
que trust of agreements in this behalf, and for the considerations herein* 

"n^^^ronnr ^^^^^ mentioned, and for further assuring the said mea- 
in consideration suago or tenement, pieces or parcels of land, and other he- 
part^of^tTpur. ^editameuts hereinafter particularly mentioned^ and herein- 
chase money, after released or expressed ahd intended so to be^ with 

their appurtenances, upon thii trusts and for the intents 
and purposes herein-after expressed and declared of and con- 
cerning the same, and also fori and in consideration of die 
sum of 10^ of lawful money o{ Great Britain to each of them, 
the said [vendar^t [trustees for mprtgagees\ and [eeOuisque trust 
of mortgage^, paid by the saidj [trmtees\ at or immediately 
before the sealing and delivery' of these presents, (the receipt 
whereof is hereby acknowledg||ed,) They the said [trustees 
trust for mortgagees'}j at the reoUest and by the direction of the 
said {cestuisq[ue trust of nio^tgage\ and also of the said 
[vendor'}^ testified by their seierdly being parties to, and ex- 
ecuting these presents, And also they the said [cestuisque 
trust of mortgage']^ at the request and by the direction of the 
said [vendor\ testified by his I being a par^ to and executing 
these presents} acoordhig to their xespe^iive estates and 
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interests therein^ Hate and Ach of them Hath bargained, 

sold and Released, And by pese presents Do and each of 

them Doth bargain, sell and; release, And the said [vender] 

Hath granted, bargained, ^Id and released, ratified and 

confirmed, and by these presents Doth grant, bargain, sell, 

release, ratify and confirm,; unto the said [trustees for pur^' 

chaser] (in their actual possession, S(Cf), and their heirs. All ^«^<^ee to 

that messuage &c., [parcels^ Toosther with all and singular p^^^j ^^^ 

8cc«, And the reversion, ii^q^ And all the estate, &c., [see all rai worcU, &c. 

these dausesf ante passim]^ To have and to hold the said '^^ ^old to the 

messuage or tenement, pieces or parcels of land, heredita* upon tnut after 

ments, and all and singular other the premises herein-before <i^i>i'^- 

appointed and released, qir expressed and intended so to be, 

with their appurtenances^ unto the said [trustees]^ their heirs 

and assigns. To the use 0f the said [trustees], their heirs and 

assigns, Upon the trust, and under and subject to the power 

of appointment hereiiybefore expressed and declared of and 

oonceming the sam^t And this Indenture further wit- sdwitneM, * 

NESSETH, that in pursuance and further performance of the said p"'^^"^' <»^e. 

agreement in this behalf^ and in consideration of the pre- residue^of^^ 

mises, the said [purchaser] doth, for himself, his heirs, Purchase 

executors and administrators, coli^venant, promise and agree mon^a,' wiUi 

with and to the said [vendor], his executors, administrators ^"^'^s 

and assigns, by these presents, that he the said [purchaser], 

his heirs, executors and administrators, shall and will well and 

truly pay, or cause to be paid, unto the said [vendor], his 

executors, administrators or assigns, thg. sum of-66W. * 

of lawful money aforesaid,! on th/^^— — day of -»«— 

next ensuing, together with theysum of 20L of like 

lawful money of Great BritaiTi, ar and for a half a year's 

interest for same, after thq p&te of BL per cent, per 

annum) without any deduction or abatement whatsoever 

out of the said sum of 800/y/or the interest thereof, or of any 

part thereof respectively/Tor any present or future taxes or 

impositions, or any oth^ matter, cause or thing whatsoever; 

And that if default sJvUl be made in payment of the said sum ^^ if prinoinal 

of dOOil on the da/^ aforesaid, shall and will pay, or cause to not paid, then 

^ ^ ^ » ii • • 

be paid, unto ^ said [vendor], his executors, administrators J^-eJ^^"" * 
or assigns, ifrferest for the said sum of 800I» after the rate 7^^7* 
aforesaid, htJf yearly, oq the -— ^ day pf -"^-^ wd the 
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day of in every year, withoill any deduction as aforesaid, 

until the said sum of 80021 shaBibe fully paid, Afid the said 
{purchaser] doth, for himself, his hiirs, executors and adminis- 
trators, further covenant, proniise and agree with and to the 
said [vendor^ his executors, admmistrators and assigns, that 
he the said {purchaser^ his heirsi executors and administrators, 
shall and will pay, or cause to be^^Uid, unto the said [vendor'}, 
his executors, administrators and alsi^nt, one annuity or clear 
yearly sum of 1002. of like lawful money, to be paid and pay- 
able during the life of Jiimthe said [vendar}^ by equal quarterly 

payments, on the — — day of-* , the day of ^ the 

day of , and the day of* ,in every year, 

without any deduction or abatement whatsoever for any present 
or future taxes or impositions^ or any other matter, cause or 
thing whatsoever, the first-^piartedy payment to be made on 

the day of ■ next ensuing the day of the date of these 

presents, if the said [vendor^ shall be then living, and if the 
said [vendor} shall depart this life on any other than one of 
the said quarterly days of payment, shall and will pay a pro- 
portionate part of the said annuity of lOOL to the executors, 
administrators or assigns of the said [vendor}, after the 
decease of the said [vendor}, for the time which he the said 
[vendor} shall have lived of the then current quarter of a year: 
And this Indenture furt£|cr witnesseth, and in pur- 
suance and performance of th^ said agreement in this behalf, 
and for the more effectually sec uring the payment of the said 



aiua<o£ 800/.^ and interest, and 



the afiMresttd annui^ of 10021 



herein-before covenanted to be^paidas aforesaid, )t is hereby 
agreed and declared, between and by the parties to these 
presents, that they the said [Mistees}, their heir^ and assigns, 
do and shall stand and be seised of the said messuage or 
tenement, and other the hereditamentsherein-before appointed 
and released, or expressed and intended so to be, with their 
appurtenances. Upon trust, that they the said [trustees}, and the 
survivor of them, and the heirs of assigns of such survivor, do 
and shall, by and out of the rei|ts, issues and profits of the 
said hereditaments or premises,- or by demising, leasing, or 
mortgaging the same premises, or any part thereof, for any 
term or number of years, or by bringing actions against the 
tenants or occupiers of the saqie premises for the recovery of 
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the rents^ issues and profi^ thereof, or by more than one, or 
by all the ways and means aforesaid, or by such other ways 
and means as to them or l^im shall seem meet, levy and raise 
such sum and sums of moi^ey as will be sufficient, or as he or 
they shall think fit or eicpedient to raise for paying and 
satisfying the said principal sum of 800/. and interest, when 
and as the same shall become payable, together with the said 
annuity or yearly sum of ^00/., so hereby covenanted to be 
paid as aforesaid: And JUrther it is hereby agreed and de- And subject' 
clared, that subject to the aforesaid trusts, and from and after ^2*of*^ 
full payment of the said sUm of 800/. and interest of the said miaes in trust 
annuity and all arrears thereof, and of all costs and expenses pw«n««r, 
to be incurred by the said! [ inistees]^ and the said J. B. their 
executors, administrators, pr assigns, in or about the recovery 
of the said monies and annuity, or otherwise in the execution 
of the trusts hereby created, the said [piistees], their heirs 
and assigns, shall stand sefsed of the said messuages or tene- 
ments, and other the hereditaments herein-before appointedand 
released or intended so to bf , or so much and such part thereof 
as shall not have been disposed of, In trust for the said Ipur- 
chaser]^ his heirs or assigns^jor for such person or persons as he 
or they shall direct or appoint : Prtmded cdways, and it is hereby Power to ven- 
agreed and declared,betweenandby the parties to these presents, ^ dLj^^^and 
that when and so oilen as the said annuity or yearly sum of entry for secu- 
MQL so herein-before covenanted to be paid as aforesaid, or "^ «nnmty. , 
any part thereof, shall at any time or times, be unpaid by the 
space of twenty-one days next, after any of the days hereby 
appointed for the payment thereof, then and so as the same 
shall happen, it shall and may be lawful for the said [vendor]^ 
his executors, administrators or assigns, to enter into and 
distrain upon the messuage or tenement and hereditaments 
hereby appointed and released, or any part thereof, and to 
dispose of the distress and distresses then and there found, ac- 
cording to law, to the intent that thereby or otherwise, the 
said annuity or yearly sum of MW. and all arrears thereof, 
and all costs, charges, and expenses occasioned I^v the 
nonpayment thereof, shall be fully paid and satisfied ;\^r<7- ^o^erofsaie 
vided always, and it is hereby agreed and declared between mw^SJu^ ^ 
and by the said parties to these presents, that if on the said money not paid, 
day of , which will be in tlie year 18—, the said Trr'^y'*^ *" • 

VOL* 1. U 
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principal sum of QOOL^ or any interest for the same, or any 
part thereof respectively, shall remain due and owing on the 
security intended to be made by these presents, or if at any 
time the said annuity of lOOZ., or any part thereof, shall be in 
arrear or unpaid for the space of three calendar months next, 
after the same have become due. Then, and in either of the 
said cases whether or not payment shall afterwards be 
tendered of the said annuity, or yearly rent, or sum before 
any sale or sales, mortgage or mortgages, shall be made 
imder this present power, the said Itrustees] and the survivor 
of them, his heirs and assigns, do and shall at the request, and 
by the direction of the said [vendorjy his executors, adminis- 
trators, or assigns, and with or without the consent of the 
said [purchaserlij his heirs or assigns, absolutely sell and dis* 
pose of the said messuage or tenement, and other the here- 
ditaments and premises hereby appointed and released, or 
intended so to be, or any of them, or any part or parts 
thereof, with their and every of their appurtenances, either 
together or in parcels, and either by public sale or private 
contract, unto any person or persons who shall be willing 
to become the purchaser or purchasers thereof for the most 
money, and best price or prices that can be reasonably had, 
and gotten for the same; And it is hereby agreed and declared^ 
that for the purposes aforesaid, or any of them, it shall and 
may be lawful to and for the said [trustees]^ and the survivor 
of them, his heirs or assigns, to enter into, make and execute 
all such covenants, contracts, agreements, conveyances, assu- 
rances, deeds, acts, matters, or things whatsoever, which to 
the said [trustees] or the survivor of them, his heirs, or 
assigns shall] seem reasonable : And it is hereby agreed and 
declared that all and singular such contracts, covenants, agree- 
ments, conveyances and assurances, acts, deeds, matters or 
things, which shall be entered into, executed, had, made or 
done by the said [trustees'] or the survivor of them, his heirs 
or assigns, by virtue of these presents, shall and may be en- 
tered into, executed, made or done jvith or without the 
concurrence of the said [purchaser]^ his heirs or assigns, 
and shall, whether the said [purchaser] his heirs or assigns, 
shall or shall not join therein, be to all intents, effects, 
constructions and purposes whatsoever, completely valid and 
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efiTectual, and bind him the said \j^rchaser\ his heirs and as- 
signs, and all persons claiming or to claim by, from, under, 
or in trust for him, them, or any of them : And it is hereby Trusts declared 
further agreed and declared between, and by the parties pay sums du« 
to these presents, that the said Ttrustees]y their heirs, exe- on mortgage 

F . . 1.1111 •! J /• *^d mterest, 

cutors, admmistrators, and assigns, shall by, with, and out ot 
the monies arising by the sale of the said messuage or 
tenement, and other hereditaments and premises hereby 
appointed and released, or expressed or intended so to be, 
in the first place, retain to and reimburse themselves the 
costs, charges, and expenses attending the said sale or sales, or 
otherwise to be occasioned in or about the execution of the 
trusts hereby created, or any of them ; and in the next place 
do, and shall pay off and discharge any sum or sums of 
money which may have been raised by way of mort- 
gage under the aforesaid trusts, and which may then be 
charged on the said premises, and subject as aforesaid, do, 
and shall pay and satisfy the said principal sum of 800/., and 
all interest which may then be due thereon, in case the same 
or any part thereof shall be then due ; and in the next place, 
do, and shall pay and discharge all the arrears of the said "*<J ^ airww 
annuity or yearly sum of lOOZ. (if any) and subject as and*""**" 
aforesaid, do, and shall invest all the residue of the said invest Kridu^ ^ 
monies in their or his names or name in the purchase of any « stock; 
of the parliamentary stocks or public funds of Great Britaiitj 
as they shall think fit, and do, and shall stand possessed of and stand pos- 
and interested in the said trust monies, stocks, funds, and sessedofsamck 
securities, and the dividends and annual produce thereof, p^t o^^^*- 

^ , , , ^ dends to pay 

upon trust by and out of the interest, dividends, and annual the annuity ; 
produce thereof, and by selling, transferring, and disposing 
of a sufficient part of the said stocks, funds, and securities to 
pay and discharge the said annuity or yearly sum of 1007., 
hereby secured or intended so to be, and every part thereof, 
when and as the same shall from time to time become due, 
and (subject to the trusts aforesaid) do, and shall stand pos- and subject 
sessed of all the stocks, funds, and securities, and the divi- thereto in trust 
dends and interest thereof in trust for the said IpurckciserJi ***'* 

his executors, administrators, and assigns : Provided always j^^^^ . 
and it is hereby agreed and declared between and by the ceiptsf»b« 
parties to these presents, that the receipt or receipts in §MiMes» 
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writing of the said [trustees] the survivor of them, and 
otlier the trustees or trustee for the time being, acting in the 
trusts of these presents for any sum or sums of money pay* 
able to them or him, under or by virtue of these presents, 
shall be a sufficient and effectual discharge^ and sufficient 
and effectual discharges for the same respectively, or so much 
thereof respectively as in such receipts shall be expressed or 
acknowledged to be received; And tliat the person or persons 
to whom the same shall be given, his, her, or their heirs, 
executors, administrators or assigns shall not afterwards be 
answerable or accountable for any loss, misapplication or 
nonapplication, or be in anywise obliged to see to the ap- 
plication of the money therein-mentioned and acknowledged 
to be received, and that it shall not be necessary for any 
purchaser or mortgagee under the trusts aforesaid to see that 
such default of payment shall have happened as aforesaid, or 
to inquire as to the necessity or expediency of any such sale 
or mortgage as aforesaid : And each of them the said [pmdees 
for mortgagees] and \cestuisque trust of mortgage] (so far only 
as relates to his own acts and deeds) doth hereby for himself 
his heirs, executors, and administrators, covenant and declare 
with, and to the said [trustees^ their heirs, and assigns, that 
he hath not &c. (Covenant against incumbrances^ ante^ page 279. 
Covenant by [vendor] witli [trustees] that the power was effec- 
tually created by the said indenture of the 11th day of 
Februarg^ 1818, and that recovery suffered in pursuance 
thereof, as before-mentioned, and that power at the time of 
the sealing and delivering presents is in full force, and that 
notwithstanding any act have good right to convey, for quiet 
enjoyment, free from incumbrances, and for further assur- 
ance, [see No. xxii., ante^ page 236.] ; And the said [purchaser] 
doth for himself, his heirs, executors, and administrators, 
covenant, promise, and agree, with, and to the said [vendor'}, 
his heirs, and assigns, that if default shall be made of or in 
payment of the aforesaid sum of 800/. or any part thereof^ or 
the aforesaid annuity of lOOL contrary to the covenant for 
payment thereof respectively herein-before contained, and the 
true intent and meaning of these presents, then and in every 
such case he, the said [purchaser]^ and his heirs, and all persons, 
&c., [Covenant for Jurther assurance same as antCy page 237*]; 
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Provided always^ and it is hereby agreed and declared be- Clause for the 
tween and by the parties to these presents, that if the said ne^i^J^J^ ^ 
trustees, in and by these presents nominated and appointed, 
or any future trustee or trustees to be appointed in the stead 
or place of them, or any of them as hereinafter is mentioned, 
shall happen to die, or be desirous of being discharged of 
and from, or decline or become incapable to act in the trusts 
hereby in them reposed as aforesaid, before the said trusts 
shall be fully executed, performed, or discharged, then and 
in such case, and when and so often as the same shall 
happen, it shall and may be lawful for the said [vendor^ 
his executors or administrators, by any deed or deeds, instru- 
ment or instruments in writing, sealed and delivered by him 
or them, in the presence of and attested by two or more 
credible witnesses from time to time, to nominate, substitute 
or appoint any other person or persons to be a trustee or 
trustees in the stead or place of the trustee or trustees so 
dying, or desiring to be discharged, or refusing, declining, or 
becoming incapable to act as aforesaid ; and that when and 
so often as any new trustee or trustees shall be nominated 
and appointed as aforesaid, all the trust estates, monies, and 
premises which shall then be vested in the trustee or trustees 
so dying, or desiring to be discharged, or refusing, declining, 
or becoming incapable to act as aforesaid, either solely or 
jointly with the other trustee or trustees, shall thereupon, 
with all convenient speed, be conveyed, assigned, and trans- 
ferred in such sort and manner, and so as that the same shall 
and may be legally and effectually vested in the surviving or 
continuing trustee or trustees of the same respectively, and 
such new or other trustee or trustees, or if there shall be no 
continuing trustee or trustees of the same, then in such new 
trustee or trustees only, to the same uses and upon tlie same 
trusts as are herein-before declared of and concerning the 
same respectively, or such of the same as shall or may be 
then subsisting or capable of taking effect ; And it is hereby New trustees to 
agi*eed and declared that the trustee or trustees so to be h^^enme 
nominated, substituted, or appointed as aforesaid, shall and m^"**** 
may in all things act and assist in the management, carr3'ing 
on, and execution of the trusts to which he or they shall be 
80 appointed, in conjunction with the other then surviving or 
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continuing trustee or trustees, if there shall be any such con* 
tinuing trustee or trustees, and if not, then by himself or 
themselves, as fully and efiectually, and with all the same 
power and powers, authority and authorities, to all intents, 
effects, constructions and purposes whatsoever, as if he or they 
had been originally in and by these presents nominated trustee 
or trustees, and as the trustee or trustees in these presents 
named, his or their heirs, executors and administrators, in or 
to whose place such new trustee or trustees respectively shall 
come or succeed, are or is enabled to do, or could or might 
have done under and by virtue of these presents, if then 
living, and continuing to act in the trusts hereby reposed in 
him or them, any thing herein-before contained to the con- 
TniBtees not to trary thereof in anywise notwithstanding ; Provided always 
more moniL ^"^^ ^^ ^® hereby declared, that the said several trustees, hereby 
than they ao- nominated and appointed, or to be appointed by virtue of the 
^ ^ proviso last herein-before contained, and each and every of 
them shall be charged and chargeable respectively only for 
such monies as they shall respectively actually receive by 
virtue of the trusts hereby in them reposed, notwithstanding 
his or their or any of their giving or signing, or joining in 
giving or signing any receipt or receipts iot the sake of con- 
formity, and any one or more of them shall not be answer- 
able or accountable for the other or others of them, or for 
the acts, receipts, neglect, or defaults of the other or others 
of them, but each and every of them only for his own acts, 
Nor for any receipts, or defaults respectively ; And that any one or more 
w^'hiu^"^ of them shall not be answerable or accountable for any 
monies are banker, broker, or other person with whom or in whose 
^ custody any part of the said trust monies shall or may be 

deposited, or lodged for safe custody, or otherwise in the 
NorforinsuiB- execution of the trusts herein-before mentioned; And tliat 
ciency of lecu- ^^y ^j. ^jjy ^f them shall not be accountable for the insuffi- 
ciency or deficiency of any security or securities, stocks or 
funds in or upon which the said trust monies or any part 
thereof shall be placed out or invested, nor for any other 
misfortune, loss, or damage which may happen in the exe- 
cution of the aforesaid trusts, or in relation thereto, except 
the same shall happen by or through their own wilful de&ult 
respectively ; And also that it shall and may be lawful for 
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them the said trustees, in these presents named, and such And power to 
future trustee or trustees to be appointed as aforesaid, and .expenses. 

every or any of them, their, and every of their executors, 
administrators, and assigns, by and out of the monies which 
shall come to their respective hands by virtue of the trusts 
aforesaid, to retain to and reimburse himself and themselves 
respectively, and also to allow to his and their co-trustee or 
co-trustees cdl costs, charges, damages, and expences which 
they or any of them shall or may suffer, sustain, expend, be 
at, or be put to in or about the execution of the aforesaid 
trusts, or in relation thereto. In witness, 8cc. {b) 

(6) No memorial of this security will be required under the Amiuity 
Act. See James t. Jamesy 2 Brod. Sc Bing. 702*» where it was held 
that an annuity^ granted in consideration of an estate in land^ did not 
require enrolment. 

With respect to the proper stanip-duty necessary, of course the ad 
ffolorem duty on the nvhole purchase-money, 1 SOOk, must be paid, and 
the mortgage ad valorem on the 800/. left on the security. See ante, 
p. 13^. note (a), and p. 145. note (a); and as the Annuity Act, 
63 Geo. III. c. 121., speaks of grants of annuity being in consideration 
not only of money, but of money's worth, the duty on the grant of an 
annuity of 100/. must be also paid. See this subject discussed in Mr, 
Coventry's Treatise on the Stamp Laws, p. 185, 186., and ^63, 264. 
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THIS INDENTURE, made the day of in the 

year of our Lord — = — , Between H. G. of &c. and R. G. 
of &c. [Jirst mortgagees']^ of the first part, the said H. G. 
\seco7id mortgagee'] of the second part [vendor]^ of &c. of the 
third part [trustee for purchaser'], of &c. of the fourth part, 
and \_purchaser], of &c. of the fifth part : Whereas by Inden- 
tures of lease and release, bearing date respectively on 
or about the and days of January, 1822, the re- 
lease being made or expressed to be made between and 



— (therein respectively described), of the first part, 

, of the second part, the said [vendor] of the third part, 

and T. L. of the fourth part, for the considerations therein 
expressed, the capital messuage, farm, lands, and other here* 
ditaments hereinafter mentioned, and hereby granted and 
released, or intended so to be, with their appurtenances, were 
conveyed and assured To the use of such person or persons, 
for such estate and estates, upon such trusts, and for such 
intents and purposes, and by, with and under, and subject to 
such powers, provisoes, limitations, declarations and agree- 
ments, and in such manner as the said [vendor] by any deed 
or deeds, instrument or instruments in writing, with or with- 
out power of revocation, and new appointment, to be sealed 
and delivered by him in the presence of^ and attested by two 
or more credible witnesses, should from time to time, direct, 
limit or appoint. And as well in default as in the meantime, 
and until any such direction, limitation or appointment should 
be made or take effect, and subject thereto To the use of the 
said [vendor] and his assigns, during his life, with a limitation 
to the use of the said T. L. and his heirs, during the life of 
the said [vendor"]. In trust for him and his assigns, with re* 
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mainder To the use oi the said [vendor]^ his heirs and 
assigns for ever: And whereas by Indentures of lease Mon^efor 
and appointment and release, bearing date respectively, on ^^^^^^^ 
or about the — and ■ days of , 1829, the appoint- three mort- 

ment and release being made, or expressed to be made, be- ^***^ "* 
tween the said [vendor] of the first part, the said T. L. of the 

second part, and B. B. therein described, and the said , 

of the third part, It is by the indenture of appointment and 
release, now in recital, witnessed, that for the considerations 
therein expressed, the said [vendor] did direct, limit and ap- 
point, and also grant, release, and confirm; and the said T. L. 
did release unto the said [^st mortgagees and their deceased 
partner'if and their heirs. The said capital messuage, &rm, 
lands, and other hereditaments, conveyed by the herein-before 
recited Indentures, and hereinafter granted and released, or 
intended so to be, with their appurtenances. To hold the same 
unto and to the use of the said [^rst mortgagees and their 
partner]^ their heirs and assigns for ever, subject nevertheless 
to a proviso in the said Indenture of appointment and release, 
now in recital, contained for redemption of the said here- 
ditaments and premises, on payment by the said [vendor'jj his 
heirs, executors, administrators or assigns, unto the said 
[^st mortgagees and their partner^ their executors, adminis- 
trators or assigns, of the sum of 1200/., with interest for the 
same, after the rate of 57. per cent, per annum, on or at the 
days or times therein mentioned and appointed for the pay- 
ment thereof respectively ; and in and by the said Indenture 
of appointment and release now in recital, it was declared, 
that the said principal sum of 1200/. was lent by the said [first 
mortgagees and their partner] in a joint account: And Second moru 
WHEREAS by Indentures of lease and appointment, and re- SS^]^ **dr*- 

lease, bearing date respectively on or about the and terest. 

— days of April, 1830, the appointment and release being 
made or expressed to be made, between the said [vendor] of 
the first part, the said T. L. of the second part, and the said 
[second mortgagee] of the third part, It was by the said Inden- 
ture of appointment and release, now in recital, witnessed^ 
that for the consideration therein expressed, the said [vendor] 
did appoint, and also grant, release, and confirm, and the said 
T. L. did release unto the said [second mortgagee] and hia 
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heirs, the said messuage, farm, lands, and hereditaments, com- 
prised in and conveyed by the last recited Indenture, and 
hereby granted and released, or intended so to be, with their 
appurtenances. To hold the same unto, and to the use of 
the said {second mortgagee], his heirs and assigns, subject to 

the last herein-before recited Indentures of the ■ and 

days of October, 1829'; and also subject to a proviso in the 
said Indentiu'e of appointment and release now in recital 
contained, for redemption of the said hereditaments and 
premises, on payment by the said \yendor\ his heirs, ex- 
ecutors, administrators or assigns, unto the said [second morU 
gagee\ his executors-, administrators or asssigns, of the sum of 
2000^, with interest for the same, at the rate of 5/. per cent, 
per annum, on or at the days or times therein mentioned 
FurUier cha^ ^nd appointed for the payment thereof respectively : And 
mortgage. WHEREAS by Indentures of lease and release, bearing date 

respectively on or about the ■ and days of j 

1832 — the release being made between the same persons as 
are parties to the last recited Indenture of appointment and 
release, for the considerations in the Indenture of release 
now in recital expressed — the said [vendor], charged the 
said hereditaments and premises with the payment unto the 
said [second mortgagee'], his executors, administrators or assigns, 
of the further sum of 190021, together with interest for the 
same after the rate aforesaid, on or at the days or times, and 
in manner therein mentioned and appointed for the payment 
Further charge thereof respectively: And whereas by a deed-poll, under 
^rtnge. ^^^ hand and seal of the said [vendor], bearing date on or 

about the day of September, 1833, indorsed on the said 

recited Indenture of appointment and release of the day 

of 1 829, it is (amongst other tilings) witnessed, that, for 

the considerations therein expressed, the said [vendor] did 
direct, limit, and appoint, that all and singular the said here- 
ditaments and premises comprised in the said recited Inden- 
ture of the day of , 1829, should stand charged 

with, and be a security to the said [^rst mortgagees and their 
partner], their executors, administrators and assigns, as well for 
the payment of the said principal sum of 1200Z., and in- 
terest, as for the payment of the farther sum of 1 500/., with 
interest for the same, after the rate aforesaid, at the times in 
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the deed-poll, now in recital-mentioned and appointed for the Second fiirthcr 
payment thereof respectively : And whereas the said sum of is* mor^^w 
1500/., was secured to the said [Jtrst Tnortgagees and their and their 
partner] on a joint account: And whereas the said {partner'] pLthrf part- 
departed this life, on or about the day of — , now ner of the first 
last past: And whereas the said principal sums of 12007. mortgagees. 
and 15002. now remain due and owing the said [Jirst mortga- ^^ o„ i^ 
ffees], on the said recited securities, but all interest for the same ?!J^^ *°^ 
sums respectively hath been paid up to the day of the date of thereon, 
these presents, as they, the said {first mortgagees]^ do hereby All interest 
respectively acknowledge: And whereas the said several Sort^Bge, and 
principal sums of 2000Z. and 19002. now remain due and ftirther charge 
owing to the said [sectmd mortgagee'], on the said recited se- 
curities, but all interest on the same sums respectively hath 
been paid up to the day of the date of these presents, as he 
the said {second mortgagee] doth hereby acknowledge : And Contract for 
whereas the said {trustee for purdiaser]^ hath contracted and ^""^ "*' 
agreed with the said {vendor] for the absolute purchase of 
the said capital messuage, farm, lands, and other heredita- 
ments herein-after mentioned, and hereby granted and re- 
leased, or intended so to be, with their appurtenances, and 
the inheritance thereof in fee-simple in possession, free from 
incumbrances (except the land-tax), and also of the timber 
and other trees on the said premises, at or for the price or 
sum of 90007. ; and upon the treaty for the said purchase it and agreement 
was agreed, that the several principal mortgage sums of 1200/., *****"**J!**?S 
150021, and 20002., and 1900/., should be paid off and be paid off. 
discharged out of the said purchase money of 90007.: 
And whereas the said {trustee for purcJuzser] purchased the Trustee pur- 
said hereditaments and premises, as the agent, and for and on purchaser, 
behalf of the said {purchaser] : And whereas in pursuance Purchaser has 
of the said agreement, the said {purch€iser] hath on or before ^"^^,^^d^ 
the execution of these presents, at the request and with the on fint mort. 
privity and consent of the said {vendor] (testified by his being Sar%w«eon 
a party to and executing these presents) paid the sum of nme. 
2700Z. of lawful money of the united kingdom of Great 
Britain and Ireland^ to the said [first mortgagees], the receipt 
of which said sum of 2700Z. in full satisfaction and discharge, 
of all monies in any wise due to them on the security of the 
said recited Indenture of the — — day of - , 1829, and 
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the said recited deed-poll of the day of- 1832 

respectively, they the said [first mortgagees] do hereby re- 
spectively acknowledge ; and of and from the same sum of 
2700Z1, and every part thereof, do respectively acquit, release, 
and discharge the said [purchaser], his heirs, executors, 
administrators, or assigns, and every of them, and also the 
said [vendor^ his heirs, executors, and administrators for 
ever by these presents : And whereas in further pursuance 
of the said agreement, the said [purchaser] hath, on or before 
the execution of these presents, at the request and with the 
privity and consent of the said [vendor] (testified by his being 
a party to and executing these presents) paid the sum of 
39002. of lawful money aforesaid to the said [second mortgagee], 
the receipt of which said sum of 39007. in full satisfaction 
and discharge of all monies in anywise due to him on the 

security of the said recited Indentures of the day of 

, 1830, and the day of y 1832 respectively, as 

he the said [second mortgagee] doth hereby acknowledge ; and 
of and from the same sum of 3900/., and every part thereof, 
doth acquit, release, and discharge the said [purchaser], his 
heirs, executors, administrators and assigns, and every of 
them ; and also the said [vendor], his heirs, executors, and 
administrators for ever, by these presents : And whereas in 
further pursuance of the said agreement, the said [purchaser] 
hath, on or before the execution of these presents, paid the 
sum of 2400/., of lawful money aforesaid (residue of the pur- 
chase-money or sum of 900021) to the said [vendor] ; the pay- 
ment of which said sums of 2700/. and 3900/1, in manner 
aforesaid, and the receipt of the said sum of 3400/. (making 
together in the whole the sum of 9000/.) he, the said [vendor] 
doth hereby acknowledge ; and of and from the same sum of 
9000/. and every part thereof, doth acquit, release, and dis^ 
charge the said [purchaser], his heirs, executors, adminis- 
trators and assigns, and every of them for ever, by these 
presents; and doth declare the said several sums making 
together the sum of 9000/., to be in full for the absolute 
purchase of the said capital messuage, farm, lands, and here- 
ditaments hereby granted and released, or intended so to be : 
And whereas the said [purchaser] is desirous that the said 
hereditaments and premises should be conveyed unto and to 
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the use of the said {trustee for purdhaser]^ his heirs, and totnuteefor 

aligns nevertheless, in trust, for him the said ^purchaser'], his "^ 

heirs and assigns, Now this Indenture witnesseth, That Witness in con- 

• n ^t ' ji ^ji»^i_ •! sideration of 

m pursuance of the said agreement, and for the consider- the premises, 

ations herein-before expressed, and also in consideration of *"* ^^ second 

the sum of 10^., of like lawful money as aforesaid, to every of convey to 

them the said [Jirst mortgageei} and [seamd mortgctgee'\ and t"«steefor 

\yendor\ in hand paid, by the said [trustee far ptircha8ef\ at or 

before the execution hereof (the respeotive receipts whereof 

are hereby acknowledged) they the said [Jirst mortgagees], at 

the request and by the direction of the said [vendor'] and 

[purchaser'] (testified by their being respectively parties to 

and executing these presents), have, and each of them hath, 

bargained, sold* and released, and by these presents no, and 

each of them doth, bargain, sell, and release ; and the said 

[vendor]^ at the request and by the direction of the said [pur' 

chcLser\ and with the consent of the said [trustee for pur^ 

chaser], (testified by their respectively being parties thereto 

and executing these presents) hath granted, bargained, sold,oi^- -^ / // 

released, and confirmed, l^nd by^^ese preoonto DOfH grant, ^"^.^ . "^ '^ 

bargain, sell, release, and Confirm unto the said [pusleefor'^, „^^ . 



purchaser] (in hio actual posooo s ion now bcing» by virtue of a - . / 

bargain and sale to him th e r e of mado by the s aid [first 
mortgagees] in consideration, &c.), and his heirs; All &c., parcels./ 
{parcels), together with all and singular houses, &c. (general Reference and 
words) ; And the reversion, &c.; And all the estate, &c^ (see ^©^e for a year. 
all these clauses ante passim] : To have and to hold the said ^ wom^ 
capital messuage, farm, lands, hereditaments, 'and all and To hold to Um 
singular other the premises hereby granted and released, or J^^^'^foj 
expressed and intended so to be, with their appurtenances purchase in fee 
(subject to the land-tax payable in respect of the same pre- Mrebwer!^ 
mises) unto the said [trustee for purchase], his heirs and assigns. 
To the tise of the said [trustee fir purchaser], his heirs and 
assigns, for ever. Nevertheless In trust for the said [purchaser], 
his heirs and assigns, for ever ; and to be conveyed and dis- 
posed of as he or they shall direct or appoint : And each of Covenant 
them the said [Jirst and second mortgagees] (so fer only as re- ^P^"* mcum- 
lates to his own acts and deeds, and not further, or otherwise) and 2d mort- 
doth for himself, his heirs, executors and administrators, «**«*«"• 
covenant, &c«, (against Incumbrances, ante, page \96) : And the Covenants for 

title, vendor to 
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trustee and ako 
to purcbaaer. 



Good right to 
ooDve^. 



For quiet en- 
joyment. 



Free from 
incumbrances* 



said [vendor']y for himself, his heirs, executors, and adminis- 
trators, doth covenant, promise and agree with and to the said 
[trvstee for purctiaser], his heirs and assigns (and also as a 
separate covenant) with and to the said [pttrchaser], his heirs 
and assigns by these presents, in manner following (that is to 
say), that for, and notwithstanding any act, deed, matter or 
thing whatsoever by him the said Ivendor"], made, done, com- 
mitted or executed or knowingly or willingly suifered to the 
contrary, they, the said [^Jirst and second mortgctgee8\ and 
[vendor]^ or some of them, now have in themselves, or one of 
them now hath in himself, good right, full power, and lawful 
and absolute authority to grant, bargain, sell, release and 
convey the said messuage, farm, lands, and other heredita- 
ments hereby granted and released, or expressed and intended 
BO to be, with the appurtenances thereunto belonging, unto 
and to the use of the said [trustee for purchaser']^ his heirs 
and assigns. In trusty for the said lpurch€uer']9 his heirs and 
assigns, in manner aforesaid, according to the true intent and 
meaning of these presents : And that it shall and may be 
lawful for the said [trustee for purchaser"], his heirs and assigns, 
from time to time, and at all times hereafter, peaceably and 
quietly to enter into and upon, and to have, hold, occupy, 
possess and enjoy the said messuage, farm, lands, and other 
hereditaments hereby granted and released, or intended so 
to be, with their appurtenances ; and to have, receive, and 
take the rents, issues and profits thereof, and every part 
thereof, In trust, for the said [purchaser'], his heirs and 
assigns, without the lawful let, suit, trouble denial, eviction, 
interruption, claim or demand whatsoever, of or by him the 
said [vendor], or his heirs, or of or by any other person 
or persons lawfully or equitably claiming or to claim by, 
from, or under, or in trust for him, them, or any of them : 
And that, free and clear, and freely and clearly and 
absolutely acquitted, exonerated, released, and for ever dis- 
charged, or otherwise, by the said [vendor], his heirs^ 
executors or administrators, well and sufficiently saved, de- 
fended, kept harmless, and indemnified, of, from, and against 
all and all manner of former and other gifts, grants, bargains, 
sales, dower, right and title of dower, uses, trusts, intails, 
wills, statutes merchant, and of the staple, recognisancesi 
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judgments, executions, rents^ arrears of rent annuities, lega** 
cies, sums of money, yearly payments, forfeitures, re-entries, 
cause and causes of forfeiture and re-entry, debts of record, 
debts due to the Queen's majesty, and of, from, and against 
all other estates, titles, troubles, charges, debts and incum- 
brances whatsoever, either already had, made, executed, 
occasioned or suffered, or hereafter to be had, made, done or 
suffered by the said [yendor]^ or his heirs, or by any person or 
persons lawfully or equitably claiming or to claim, by, from, 
or under, or in trust for him, them, or any of them : Andfur^ And for flirther 
ther^ that he the said [t?«ufor], and his heirs, and all and every •«tt«wce. 
other person or persons having or claiming, or who shall or 
may have or claim any estate, right, title, interest, inheritance, 
use, trust, property, claim or demand whatsoever, either at 
law or in equity, of, in, to, or out of the said messuage, farm, 
lands, and other hereditaments, hereby granted and released, 
or expressed, and intended so to be, or any of them, or any 
part thereof by, from, or under, or In trust for him the 
said [vendor^ or his heirs, shall and will from time to time, 
and at all times hereafter, upon every reasonable request to 
be made for that purpose, by, and with, and at the proper 
costs and charges in the law of the said [piisteefor purchaser}^ 
his heirs or assigns, make, do, acknowledge, and execute, or 
cause and procure to be made, done^ acknowledged and ex- 
ecuted, all and every such further and other lawful act and 
acts, deed and deeds, thing and things, devices, conveyances 
and assurances in the law whatsoever, for the further, better, 
more perfectly and absolutely granting, conveying and 
assuring the said messuage, farm, lands, and other heredita- 
ments hereby granted and released, or expressed and intended 
so to be, and every part thereof, with their appurtenances, 
unto the said [trustee for purchaser]^ his heirs and assigns. In 
trustee for the said [purcJuiser\ his heirs or assigns, as by the 
said [trustee for purchaser], his heirs or assigns, or his or their 
counsel in the law, shall be reasonably devised, or advised 
and required. In wrrNESS, &c. 
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XXXIV. 

Grant of a Reversion, in Fee^ expectant on a Life 

Estate, (a) 

THIS INDENTURE, made the day of , in the 

PartiM. year of our Lord : Between &c, \£rcantor\ of &c*, of 

(a) A grant is appropriated to the conveyance of things tio^ t n po§-- 
eesHon as reversions and remainde!^^ and other incorporeal heredita- 
ments^ as rents, advowsons^ &c.^ of nvhich no livery can of course be 
given. Hence the law divided estates into those which He in livery, 
and those in grant* (Watkins's Conveyancing, book ii. c. 2.) To ihe 
above-mentioned chapter, Mr. Merrifield has appended the following 
note : — 

Nature, operation, and construction of a grant,'\ The term grant is 
generally applied to conveyances by feoffment, (^fine, recovery,) lease and 
release, bargain and sale, and covenant to stand seised. But this dmple 
grant at common law is complete, without any of the ceremonies pe- 
culiar to the above conveyances. It does not require enrolment^ nor a 
prior lease for years^ nor the consideration necessary to establish a cove- 
nant to stand seised to uses ; livery of seisin is altogether inapplicable 
to it, and it is not matter of record (2 Sand. Uses, 25.) A grant is the 
proper technical conveyance for passing incorporeal hereditaments ; but 
the conveyance by lease and rdease is frequently adopted in practice 
when a mere grant only would be sufficient. But as the validity of the 
grant would depend on evidence that the grantor had merely a reversion 
or remainder, and consequently it would be incumbent on the person 
claiming imder this assurance, to show that there was a previous existing 
particular estate, the lease for a year is taken^ by way of caution, that the 
grantee may have, in his own hands, evidence of the existence of a 
particular estate capable of enlargement, 2 Prest. Conv. 235. But 
where no such reason can possibly exist, incorporeal hereditaments are 
properly conveyed by grant. The form of a grant is most usually 
adopted in grants of annuities in fee, or for life, or as qualifications 
under the Game Laws, and in grants of crown or church lands under acts 
of parliament. Though the proper and technical words of a grant are 
** given and granted," yet any other words that show the intention of 
the parties will have the same effect. {Holmes v. Sellers, 3 Lev. 505. ; 
2 Sand. Uses, 39*) Therefore it has been determined that words of cove- 
nant (Mountjoys Case, 3 Lev. 305. ; 4 Leon. I4f7> ; 2 Ves. 9*)^ ^^ ^^ 
instrument in the shape of an obligation (Go.Litt. 147* a.), or the words 
limit and appoint (Shove v. Pincke, 5 Dumf. & East, 124. 310.), may 
amount to a grant. Every person who has any incorporeal hereditaments^ 
such as an advowson, a rent, common, &c,, may convey it away by grant, 
(Touch. 240.) The operation of a grant is materially difierent from that 
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the one part, and [ffrantee\ of &c., of the other part: 
Whereas by Indentures of lease and release^ bearing date lUdtal of con- 
respectively on or about the day of , and made or ^^y^^ 8*7'°« 

'•^ ^ ' an estate for 

expressed to be made between the said {grantarl &c^ of the one life. 
part, and I. G. of &c. of the other part ; it is by the said Inden- 
ture of release witnessed, that for the considerations therein 
expressed, he the said [graMorl did grant, bargain, sell and 
release unto the said L G. and his assigns, all the messuages 
or tenements, lands and hereditaments hereinafter particularly 
mentioned and described, with their appurtenances. To hold 
the same unto the said L G. and his assigns, for and during 
|he life of him the said I. G., for his and their own use and 
benefit: And whereas the said {ffrarUee^ hath contracted contract for 
and agreed with the said [^antorly for the absolute purchase P""*?*® ^^**** 
of the fee-simple and inheritance in reversion (ft), of and in 



of a feoffinent; for a feoffinent operates immediately on the possession 
without any regard to the estate or interest of the feofibr (2 Prest. Cony, 
SS?*)) hut a grant only operates on the estate of the grantor^ and will 
pass no more than what the grantor is by law enable to convey (Gilb. 
Ten. 122.) • Where it is imposaihle the grant can take effect according 
to the letter^ there the law shall make such a construction as the gift by 
possibility may take effect (Co. Litt 183.b. And see Ibid, Z6T. b.) 

(6) When a person has an interest in lands, and grants a portion of 
ihai interest, et, in other terms, a less estate than he has m himself, the 
possession of those lands shaU^ on the determination of the granted in^ 
terest or estate, return or revert to the grantor* (2 Bl. Com. 175^ ; Co« 
Litt. 22. b.; Plowd. 151.; Throckmorton '<r Tracy.) It must here 
be remarked, that it is said title possession of the lands shall return 
to the grantor on the determination of the grant, for a present interest 
remains eyen during the existence of the grant in the person making it ; 
and this interest is what is called his reversion, or, more properly, his 
right qf reverter. This right of reverter can only arise by the act of 
law; it cannot be created by the act of the party, though it is a conse- 
quence of his preyions act. (1 Watk. Conv. b. i. c 16.) 

The next passage in the text of Mr. Watkins's book is as foUows, 
the words within brackets being inserted by Mr. White in his edition of 
the same, before referred to : ^' This right of reverter can only arise by 
the aet of law ; it cannot be created bj^ the act of the party, though it is 
a consequence of his previous act If a person [by any assurance 
executed before or upon the 31 st day of December, 1835,] limited 
particular estates to strangers, with the ultimate limitation to himself in 
fee, or to his own right heirs, the latter limitation would not take efiect 
as a remainder, or by reason of the express limitation of the grantor; 
but, as the law would have given to him or his heirs, as a consequence 
of the preceding limitation, the same inteiiest or estate as the express 
words would have conveyed, those words were deemed wholly nugatory, 

VOL. I. X 
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the messuages, Sec, and to take eftect in possession on tbe 

death of the said I. G*, at or for the price or sum of 900L z 

Witness; Now THIS INDENTURE WITNESSETH, That in Consideration of 

Grantor grant. ^|j^ g^jj ^^^ ^f 200/. of lawful monev of Great Britain and 

Ireland, to the said \jirantor] by the said [ffrcmUe\ at or un- 
mediately before the sealing and delivery of these presents in 
hand, well and truly paid, the receipt of which said sum of 
200/i he the said \£ranU)r'\ doth hereby admit and acknowledge 
and of and from the same and every part thereof doth acquit, 
release and discharge the said \_grantee'\f his heirs, executors, 
administrator and assigns, and every of them for ever, by these 
presents, He the said [_ffrantor\ hath granted, bargained, 
sold and confirmed, and by these presents i>oth grant, baigain, 
sell, and confirm unto the said {grantee'] and his heirs, All that 
the reversion and remainder in fee-simple expectant, and to 
take e£Pect in possession upon the decease of the said I. O^ rf 
And the rerer- and in All, &C. [paTceh\ And tlie reversion and reversions, 
sion, &C. remainder and remainders, yearly and other rents, issues, and 

profits of all, and singular the messuages or tenements, here- 
ditaments and premises, hereby granted or mentioned and 
And all the intended so to be; And aU the estate, right, title, interest, re- 
estate, version, use, trust, possession, property, claim and demand 

whatsoever, both at law and in equity, of him the said 

Iffranior] of, in, and to the same premises, and eveiy 

To hold to part and parcel thereof. To have and to hold the said 
grantee in fee. reversion and remainder, expectant and to take effect in pos- 
session as aforesaid, of and in the said messuages, tenements, 
lands, hereditaments, and all and singular other the premises 
hereby granted, or expressed and intended so to be, with their 
appurtenances, unto the said [ffrantee}^ his heirs and assigns, To 
the only proper use and behoof of the said \£rantee\ his heirs 
Coyenants for and assigns for ever : And the said {grantor]^ for himself, his 

heirs, executors, and administrators, doth covenant, promise^ 
and agree, with and to the said {graniee\ his heirs and assigns^ 
by these presents,^in manner following (that is to say) ; that for 

and the grantor or his heirs was in in reverHon, or of <ft« oAf estate, [Bat 
by any assurance executed after the above-mentioned day, such a limit- 
ation confers upon the settler a new estate, and he is not in of bis oM 
estate ; the statute 3 & 4 WtU. 4, c. 106. #. 3., having altered the law 
in this respect] 



title. 
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and notwhhdtanding any act, deed, matter, or thing, by hhn 
the said [ffrantar] made, done, committed, or executed, or 
knowingly or willingly suffered to the contrary, he the said 
[ffranfar] at the time of sealing and delivery of diese presents, 
is wdl and sufficiently entitled to the reversion and remainder 
in fee^simple herein-before granted, of and in the said pieces 
or parcels of land, messuages or tenements, and other her&> 
ditaments, without any manner of condition, use, trust, pro- 
perty, power of revocation, equity of redemption, remainder 
or limitation of any use or uses, or other restraint, cause, 
matter, or thing whatsoever, to alter, change, defeat, incumber, 
revoke, or make void the same ; And that for and notwith-* Good rigirt 16 
standing any act, matter, or thing as aforesaid, he the said ^'^^^ 
XffrcaUor] now hath in himself good right, full power, and lawful 
and absolute authority to grant the said reversion and re- 
mainder in manner aforesaid, according to the true intent and 
meaning of these presents ; And that it shall and may be F<» quiet cn- 
lawftil to and for the said \^gTantee\ his heirs and assigns, J^'T™^^ 
from time to time and at all times hereafter, peaceably and 
quietly to have, hold, possess, and enjoy the said reversion and 
remainder, and to have, receive, and take the rents, issues, and 
profits therecrif, for his and their own use and benefit, without 
the lawful let, suit^ trouble, denial, interruption, claim, or de- 
mand whatsoever, of or by him the sud [^on/or], or his heirs, 
or of or by any person or persons lawfully or equitably claim- 
ing or to claim by, from, or under, or in trust for him, them, 
or any of them ; And that free and clear, fireely and clearly Free from in. 
and absolutely acquitted, exonerated, released, and for ever *'*"""**'*«. 
discharged, or otherwise by the said {ffrantor]^ his heirs, 
executors, or administrators, well and sufficiently saved, de- 
fended, kept harmless, and indemnified of, from, and against 
all and all manner of former and other gifts, grants, bargains, 
sales, jointures, dowers, right and tide of dower, uses, trusts, 
entails, wills, statutes merchant and of the staple, recog- 
nizances, judgments, executions, rents, arrears of rent, an- 
nuities, legacies, sums of money, yearly payments, forfeitures, 
re-entries, cause and causes of forfeiture and re-entry, debts 
of record, debts due to the Queen's Majesty, and of,] from, 
and against all other estates, titles, troubles, charges, debts, 
and incumbrances whatsoever, either already had, made^ 
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executed, occasioned, or suflfered, or hereafter to be had, 
made, executed, occasioned, or suffered by the said lyranior}, 
or his heirs, or by any person or persons lawfuUy or equi- 
tably claiming or to claim by, from, or under, or in trust for 
And for further him, them, or any of them: And fiirOwry that he the said 
""'*'*"**' \$T(xntcT\ and his heirs, and all and every other person 

or persons having or claiming, or who shall or may have 
or claim any estate, right, title, interest, inheritance^ use;, 
trust, property, claim, or demand whatsoever, either at 
law or in equity, of, in, to» or out of the said reversion 
and remainder by, from, or under or in trust for him the 
said {^raidcr^ or his heirs, shall and will, from time to dme^ 
and at all times hereafter, upon every reasonable request 
to be made for that purpose, by and at the proper costs and 
charges in the law of the said [yron^e], his heirs or assigns, 
make, do, acknowledge, and execute, or cause and procure 
to be made, done, acknowledged, and executed, all or any 
such further and other lawftil and reasonable acts, deeds, 
things, devices, conveyances, and assurances in the law what- 
soever, for the further, better, more perfectly and absolutely 
granting and assuring of the said reversion and remainder 
hereinbefore granted of and in the said messuages, &c^ and 
every part thereof with their appurtenances, unto the said 
\grcaitee\^ his heirs and assigns, as by the said [^onlee], his 
heirs or assigns,4ar his or their council in the law, shall be 
reasonably devised, or advised and required. In witness, 
&c. (c) 



(c) The grant of a remainder is so nearly similary that it haa not 
been thought worth while to give a form. The recital of tbe deed or 
will creating the remainder will be the principal difPerence. 
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XXXV. 

Grant of a Right of Way. (a) (Short Form.) 

THIS INDENTURE, made the day of in the 

year of our Lord Between [ffrcmtor\y of, &c., of the one 

part, and [£rcmtee\ of, &c., of the other part : Whereas the Gjantor is 
said [grcmtor] [is seised of, or well and sufficiently entitled for certain land, 
an estate of inheritance Jn fee simple, of and in the closes of 
land hereafter particularly named : And whereas the said Contract for 
{grantee] hath contracted with the said [ffrantar} for a right ^"' 
of way over and across the said closes of land, at or for the 
price of 507. : Now this Indenture witnesseth. That in Witness ; 
consideration of the sum of 507., of lawful money of the United right 0?^^^ 
Kingdom of Great Britain and Ireland^ to the said [grantor'] 
in hand, well and truly paid by the said [grantee]^ at or 
immediately before the sealing and delivery of these presets, 
the receipt of which said sum of 507. he the said [grantor'] 
doth hereby admit and acknowledge, and of and from the 
same and every part thereof doth acquit, release, and dis- 
charge the said [granteel^ his heirs, executcgrs, administrators, 
and assigns, and every of them for ever, by these presents ; 
He the said [graantor] hath given and granted and con- 
firmed, and by these presents doth give, grant, and confirm 
imto the said [^ronfetf], his heirs and assigns, Ftdl and free 
liberty, at all times hereafter, for him the said [graantee]^ his 
heirs, and assigns (i), and his and their servants, and all 
other persons authorised by him or them, at his and their 

(a) A right of way is an incorporeal hereditament. It is a right of 
going over another man's ground. This may be granted by special 
permission ; as when the owner of the land grants to another the liberty 
of passing over the grounds, to go to church, to market, or the like ; in 
whidi case the gift or grant is particular, and confined to the grantee 
alone : it dies with the person ; and, if the grantee leaves the country, 
he cannot assign over his right to any other ; nor can he justify taking 
another person in his company. (See Black. Com. book ii. chap. S.) 

(6) This extension of Uie right to the heirs and assigns, and his and 
thdr, &C., is necessary for the reason stated in note (a). 
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Covenant that 
grantee may 
mikeroa^ 



Grantee cove- 
naats to keep 
Hune in repair. 



will and pleasure, to go^ return, pass, and repass (c), with 
horses, cattle, and other beasts, carts, waggons, and odier 
carriages, laden or unladen, through and across the several 

closes of land called ^ — — , and j in the parish 

of ^ in the county of ■ ■ , from the north-east comer 

of the said close, called > " ■ , to, unto, and towards a cer- 
tain road called, 
town of— 



in 



— — Road, b^ing the high road from the 
the said county of—, to the city of 



-, in the county of 



And the said [grccntor] doth 



hereby, for himself, his heirs, executors and administrators, 
covenant and agree with the said \^grantee\ his heirs, and 
assigns, that it shall be lawful for the said [gromtee']^ his heirs 
and assigns, to make^ construct, and lay down a good and 
proper road or causeway, of the width of — feet and no 
more, through the said closes of land, in the direction afore- 
said ; and from time to time to repair and amend the same : 
And the said [ffrantee] doth hereby, for himself, his heirs, ex- 
ecutors and administrators, covenant and agree with the said 
lffrantor]t his heirs and assigns, that he the said Zffrantee]^ 
his heirs and assigns, shall and will from time to time, and at 
all times hereafter, at his or their own proper costs, charges, 
and expenses (c2), ^repair, and keep in repair in a proper and 
substantial manner, the said road or causeway, when the same 
shall be made, constructed, or laid down, as aforesaid. In 
WITNESS, &€• {e) * 

(e) If only a foot-way is intended to be granted, it should be ao 
stated ; if also a way for horses, carriages, and the driving of cattle, 
they should be specifically named as above, in order to prevent any 
question at a subsequent period. 

(d) This covenant is inserted to obviate any doubt as to whether the 
grantee is bound to repair. Doubtless the grantor is not, unkas it is so 
stipulated. (Pom/ret v. Rycrofty 1 Sand. 321.) 

(e) The shove is the most simple form for a transaction of this 
nature. A more complicated arrangement will be found in the next 
precedent. 

As to the proper stamp ; '^ a grant of a right of way, if for a valu- 
able consideration, will require an ad valorem duty." (Coventry, On 
Stamps, p; 344.) 
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Grant of a Right of Way tohere the Grantor wished 
to divert a public Boad^ and in order to induce another 
Party to content to such Diversion^ tie agreed to grant a 
Might of Way over certain Lands and the use of a pri- 
vate Road. Covenants for the Repairs of the Road ; 
of mutual Distress on certain Lands, Sfc, and other 
special Provisions : the Grantor being about to apply to 
the Quarter Sessions for leave to divert the public 
Road. 

THIS INDENTURE, made &c., 1811, Between [grantor'], Parties, 
ofi &c^ Esq., of the one part, and Igrantee'}, of, &c,, Esq., of 
the other part: Whereas such part of the lands and Statement of 
grounds in the plan or ground-plot delineated in the margin ^^J^^^^ 
of these presents as are coloured red, are the property of the 
said Igrantor'], and such of the said grounds and lands in the 
said plan delineated as are coloured green, are the property of 
the said IgrarUeel ; And whereas the road or way in the said Public road. . 
plan, marked A, is the public road now^passing through or 
adjoining to the lands of the said [grantor] ; And whereas Grantor desires 
the road or way in the said plan hereunto annexed, marked ^^^^^ ^^^ 
D, is the road or way of the said [grantor], passing through 
the grounds of the said [grantor], and on account of the 
proximity of the said public road, marked A as aforesaid, to 
the dwelling-house of the said [grantor], in the said plan 
marked F, the said [grantor] is desirous of removing the said 
road in the direction of the road or way in the said plan 
marked B; And whereas, in order to induce the said Grantor agrees 
[grantee] to consent^ in manner herein-after mentioned, to the ^S^'and ' 
removal and altering the said public road in such direction Jj^^^V*® 
as aforesaid, the said [grantor] hath agreed to grant the said j^ade. ^'' 
[grantee], in manner herein-after mentioned, a right of way 
for carriages and otherwise, as herein after mentioned, through 
the grounds of the said [grantor], in the direction in the plan 

K 4 
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marked C, down to the point in which the said line of road, 

marked C, joins in with the said private road of the said 

\_grcmtor\ in the said plan marked D as aforesaid; Andalso such 

further right of way along the said private road, marked D, 

Agreed that as hereinafter mentioned : .^4m/ it has been also agreed between 

^ouM^ the said parties hereto, that such covenants should be entered 

entered into, into for the purpose of keeping the said private road in repair 

and otherwise for the more effectually carrying the said 
Agreement as agreement into effect : And whereas it hath also been agreed 
the^roS?"' ^ between the said parties hereto, that the said roadway so to 

be granted to the said C^onto], marked C in the said plan, 
shall be wholly made and kept in repair, at the costs and 
charges oS the said [^grantee\ his heirs, and assigns; And that 
so much of the said private road of the said [yroTZ^], in the 
said plan marked D, as shall be granted to the said {^grantee\, 
shall be kept in repair joindy, in equal shares, by the said 
\_gr(mtee\ and [^ro/etor], in manner herein-«fter mentioned: 

1st Witness; NoW THEREFORE THIS INDENTURE WITNESSETH, That^ in 

i^ht^f w™** pursuance and part performance of die said agreement in 

this behalf, on the part of the said [grantor]^ and in consider- 
ation of the covenants and agreements hereinafter contained, 
and on the part of the said [^grantee\ tobedone and performed, 
and for and in consideration of the sum of ]0«., of lawful 
money of Great Britain by the said [grarUee] in hand, well 
and truly paid to the said [grantor\ at or immediately before 
the sealing and delivery of these presents (the receipt whereof 
is hereby acknowledged), he the said [ffrantor'] hath given, 
granted, bargained, sold, ratified, and confirmed, and by these 
presents doth give, grant, bargain, sell, ratify, and confirm unto 
the said [^aTi^ee], his heirs, and assigns, Full and free liberty 
of passage, and ingress, and egress, and regress for him die 
said \_gra7Uee]y his heirs, and assigns, and his and their ser- 
vants, friends, and all other persons in the employ of the said 
{^gra7Uee\ his heirs, and assigns, at all times hereafter, with 
carriages, horses, carts, and otherwise, as he or they shall 
think fit, through and along all that road or way, or intended 
road or way in the said plan marked C, now marked, out of 

the breadth of feet, down to the private road of him 

and through the said [^ofufior], in the said plan marked D; and also along 
^"^' ^ the said private road of him the said [ynm/or], down to the 
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part of the said plan marked E leading to a gate^ &&» at all 
times hereafter and for ever; And abo full and free liberty, 
licence, power, and authority to and for the said \_grcmtee\9 
his heirs and assigns, and his or their workmen or servants 
at any thne from and immediately after the execution of 
these presents, in, through, over, and along the lands of the 
said \^grcafitor] to hold ^nd enjoy the said right of way unto 
the said [^ron/ise], his heirs, and assigns; And the said Covenant by 
Iffraniee] doth hereby covenant and agree with and to the SSi^,^o«ed 
said [jprantor], his heirs and assigns, in the direction in the toad, 
said plan marked C, at the proper costs and charges of the 
said Iffrantee]^ his heirs or assigns, to make and finish a road 
or way so as such road or way do not exceed the breadth of 
— — — feet, and to place gravel or other materials necessary 
for making the said way or any part thereof, and to em- 
ploy workmen in or about the amending the same, and 
to load and carry materials for the mending the same ; And 
the said [jirantar] doth hereby covenant, promise grants and Onntor eore- 
agree with and to the said [^grcovtee], his heirs, and assigns, '^'''^ ^ ^^ 
that he the said \^grantof\ now hath at the time of the 
sealing and delivery of these presents good right and full Good right to 
power to grant such right of way, powers, and premises as S'^^ 
aforesaid; And jwrOur that he, the said [grcmtee\i his heirs For quiet en. 
and assigns, shall and may at all times hereafter peaceably ^^™®'^^- 
enjoy and use the said right of way, powers, and privil^es 
so granted as aforesaid, without any let, suit, trouble^ evic- 
tion, or denial whatsoever, of or by him the said \_grantor\ 
his heirs, executors or administrators, or any person or per- 
sons whomsoever, claiming or to claim by, from, through, or 
under him or them; And furOier that he the said [grantorly And for farther 
his heirs, executors, administrators and assigns, shall and *'"^^''*°^ 
will at all times hereafter, at the request and at the proper 
costs and charges of the said [grantee^ his heirs or assigns, 
make, do, and execute all such further and other acts, deeds 
and assurances whatsoever, for the ftirther, better, and more 
perfectly granting and confirming the said right of way, 
powers or privileges herein-before granted or intended so to 
be, as the said [ffrantee], his heirs or assigns shall reason- 
ably require: And this Indenture forther witnesseth, sd witneae; 
and the said [yron^ee], in consideration of such grant so iSau^S^ 
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Terting old made by the said [grantor] as aforesaid^ and m pnnuaiioe 

and part performance of the said agreement in this bdialf 
contuned, doth hereby for himself, his heirs, ^cecatcHW and 
admin&tratorS) covenant, promise, and agree with wad to 
the said [^ffranior]^ his heirs and assigns, that he the. said 
IffTcmtee] shall atid will consent to the said road, in the said 
plan marked A, being removed in the direction in the plan 
marked B, and shall and will join in and concur in all sudi 
acts, matters, and things, either by appearing before the 
magistrates of the said counQr of ■ ■» and consenting to 
such removal as aforesaid, or otherwise as may be requisite 
for obtaining the removal of the said road as the said 
lffrantar]f his heirs or assigns shall require, neverAeku at 
the proper costs and charges of the said Iffrantar], his heirs, 
Corenantfl as to executors, administrators or assigns ; And each of them, the 
repairs. ^^j [groiUor} and [grcadee]^ doth for himseU^ his heirs, exe- 
cutors and administrators, covenant and agree with the 
other of them, his heirs, and .assigns, that the said road or 
right of way so granted to the said [gremteeli as aforesaid, or 
intended so to be through the part of the said private way of 
the said [^grantor] in the said plan marked D, shall at ail 
times hereafter be kept in good and sufficient repair by them 
the said {^ffrantor} and ^^grcmtee^ and their respective heirs 
or assigns, in such proportions as are hereinafter mentioned • 
(thatis to say) that the (a) one half of the said road or way next 
adjoining to the said intended road, in the said plan marked 
C, shall be kept in proper, reasonable, and sufficient repair 
by the said \_grcafaee], his heirs or assigns ; And that the other 
half of the said road or way next adjoining the said gate, &e. 
shall at all times hereafter be kept in proper, reasonable^ and 
sufficient repair by the said [ffrantor\ his heirs and assigns : 
Power to sur- Provided always and it is hereby agreed and declared be* 
tibe'road mit*^ twccu and by the parties hereto, that if at any time hereafter 
repair to repair, either of the said parties hereto, their heirs or assigns, shall 

neglect to keep such part of the said private road as is here- 
inbefore agreed to be kept in repair by them respectively as 
aforesaid, that then, and in all and every such ease^ it shall 

(a) It will obviate the possibility of dispute at any future time, if this 
plan of each party being bound to repair a particular part of said road, 
' agreed to be jointly repaired is adopted. 
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and may bd kw&l f<Hr the other of dieniy his heirs or assigiub 
to ottuse and procure sudi half of the said road as shall have 
been so neglected to be repaired, as aforesaid, to be surveyed 
by two surveyors from time to time, as often as the same 
shall iqppear requisite^ to procure a. valuation of the expense 
attending the repairing the same, to be made and left at the 
dweUin^houae of the party so ne^eoting to make such re* 
pairs as a&resaid ; Jnd further^ that if after such valuation 
shall have been made and left as aforesaid, the party with 
whom it shall be left shall for the space of twenty days refuse 
or n^lect to repair the said road, that then and in such 
case it shall and may be lawM for the other of them, his 
heirs 'or assigns, to cause and procure such road to be well 
and sufficiently repaired, according to the valuation so to be 
made and left as aforesaid at his and their own costs and 
charges ; And each of them the said \^ grantor and grantee\ Mutual cove- 
doth hereby for himself, his heirs, executors and administra- ^y*^V*^^ 
tors, covenant, promise and agree with the other of them, the ezpeDses. 
his heirs and assign, that they the said {^grmUor and grantee}^ 
their respective heirs, executors, administrators or assigns, or 
some or one of them respectively, shall and will pay, or cause 
to be paid to the other of them, his heirs or assigns, all 
such sums of money as shall at any time hereafter be ex- 
pended by the other of them, his heirs or assigns, in re- 
pairing the said road as aforesaid, in consequence of such 
n^lect or default as aforesaid; And further^ the said [ffrantor\ Grantor core- 
doth hereby covenant, grant, and agree with, and to the said J?]??' ?****' 
[grcaUeeli his heirs and assigns, that if default shall be made liis share of 
by the said {grantar\ his heirs, executors, administrators or J^^*2bSiS!^* 
assigns, in the payment of any such sums of money so to be 
expended by the said [grantee]^ his heirs or assigns, for the 
purpose of repairing the said road as aforesaid, in consequence 
of die said [grantor\ his heirs or assigns, neglecting to repair 
the same as aforesaid, for the space of forty days, after the 
same shall have become due, that then, and in all such cases, 
although no demand shall have been made of the same, it 
shall and may be lawftil for the said [grantee}, his heirs, and 
assigns, at all times to enter into and distrain upon. All, &c. 
[parceUli or any part thereof, and to dispose of the distress 
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or distresses, then and there formed according to law ; (i) To 
ike intent, that thereby such sums as shall have been ao ex- 
pended as aforesaid, and every part thereof and all oo8C% 
charges and expenses, occasioned by the non-paymen thereof 
Similar cove, shall be fully paid and satisfied; And the mid Iffranteej"] &c. 
«imt«I covenant same as the last, by grantee, with power to distrain 

Onmtor to Hud on land belonging to him ; And it is hereby lastly agreed and 
i«rtL'*"^taeto ^^^^^^"^ between and by the said parties hereto, that the 
xeplace aame. Said IffTontor] shall fiimish such necessary keys for opoiing 

the gates of the said private road, but that if, at any time 
hereafter, the same shall be lost, that then the said Iffrantee], 
his heirs or assigns, shall procure the same at his and their 
own cost and charge. In witness, &c. 

(b) Or ''in such manner as the law provides in cases of distrenes for 
rent in arrear/' 
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Gbant of an Advowson. (a) 

THIS INDENTURE made the day of 9 Be- 

TWEEK [^aniar], of &c. of the one part, and [granteei, of Pkntief. 
Sec of the other part : Whereas {b) die said [^frantee] hath Contraet for 
contracted and agreed with the said [pranior] for the abso- P^"***^ 
lute purchase of the perpetual advonrson of the Rectory and 

Parish Church of » in the county of , the glebe, 

lands and hereditaments*heretnafter, by these presents, granted 

and released, with the rights, members and appurtenances 

thereof, at or for the price or sum ot&OOOL : Now this In- vntatB; 

DENTURE WITNESSETH that, in pursuanco of the said agree- adTowwi?*"** 

ment, and for and in consideration of the said sum of 50002. of 

lawful money of the United Kingdom of Great Britain and 

Lrdand to the said [ffrantarl paid by the said \grantee\ in 

full, for the absolute purchase in fee^simple and inheritance of 

the said advowson, lands, and^hereditaments so contracted for 

as aforesaid (the receipt of which said sum of 5000Z. he the 

said [grantor] doth hereby acknowledge, and of and from the 

the same and every part thereof Doth acquit, release and 

discbarge the said |>mfe«], his heirs, executors, adminis- 

trators, and assigns, and every of them, for ever by these 

presents). He the said [ffrantorl hath granted, bargained, 

sold, released and confirmed, and by these presents grant, 

bargain, seU, release and confirm unto the said [ffrcmteejf his 

heirs and assigns. All that the advowson, donation, free 

(a) An advowBon is an incorporeal hereditament, and is the right of 
pTBeentatlon to a churchy or ecdesiaatical benefice* Adrowson, advootUio, 
Bgnifles in dienietam reelpere, the taking into protection ; and ther&- 
f ore is tynonymoos with patnniage^ pairanatui ; and he who has the 
right of advowson^ is called the patron of the church. (BL Com. 
b. ii. c 8.) 

(6) It is firequendy tisual to state the title to the advowson, but it is 
not 
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disposition^ perpetual patronage and right of presentation^ o^ 
in, and to the rectory and parish church of , in the 

county of , together with the parsonage-house, and out- 
buildings thereto belonging, together with all other houses, 
edifices, glebe lands, meadows, pastures, commons, Uthes of 
what kind soever, fruits, oblations, obventions, pensions, por- 
tions, and all other commodities, advantages, emoluments, 
hereditaments and appurtenances whatsoever to the same 
rectory, or perpetual adVowson, belonging or in any wise ap- 
pertaining or accepted, reputed, deemed, taken or known as 
And th6 rever- part or parcel, or member thereof. And the reversion and re- 
non, «c. . versions, remainder and remainders, rents, issues, and profits 
And all the es- thereof, and of every part thereof, And aU the estate, right, 
***** ^ title, interest, property, claim and demand whatsoever, of him 

the said [^on^or], either at law or in equity, of, in, or to the 
said advowBon and premises, or any of them or any part 
To hold. thereof; 7^ have and to hold the said advowson, per- 

petual patronage, and right of presentation, glebe lands, here- 
ditaments, and all and singular other the premises herein- 
before granted and released, with their and every of their 
rights, members, and appurtenances unto the said l^pranteel, 
his heirs and assigns. To the use and behoof of the said 
CoTeoAnts for [grantee"]^ his heirs and assigns for ever ; And the said 
** {grantor^ doth hereby for himself, his heirs, executors and 

administrators, covenant, promise and agree, with and to the 
said Igrantee^, his heirs and assigns, that he the said [grantor] 
Seised in fee. is seised of, and in the said advowson, glebe lands, here- 
ditaments and premises herein-before granted and released, 
with the, appurtenances of a good, sure, perfect, absolute^ 
and indefeasible estate of inheritance in fee-simple, without 
any manner of condition, trust, power, proviso, reservation, 
or limitation of any use or uses, or any other restraint, 
cause, matter or thing, to alter, change, charge, revoke, make. 
Good right to void or determine the same ; And that (for and notwithstand- 
^'*^^ ing any such act, matter or thing as aforesaid), he the said 

[grantor] now hath in himself good right, fkll (lowef, and 
lawful Btid absolute authority, to grant and release the said 
advowson, glebe lands, hereditaments and premises onto the 
said [grantee], his heirs and assigns ; And also that he the laid 
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[£irantee] his heirs and assignsi shall and may from time to For quiet en. 
time, and at all times hereafter, peaceably and quietly have, J^y™^>^^ 
hold and enjoy the said advowsoni perpetual patronage, glebe 
lands, hereditaments and premises hereinbefore granted and 
released^ with their appurtenances and present to the church 
of » aforesaid, from time to time, when and as often as 

the*8ame shall become vacant, without the let, suit, molesta- 
tion, hinderance, interruption or disturbance, of, from, or by 
him the said [yron/ior], or his heirs, or any person or persons 
claiming or to claim by, from, through, or under him, them, 
or any of them; And that free and clear, and freely and Free from in- 
dearly acquitted, exonerated and discharged, or otherwise by '»-"»»«' 
the said [ffrantor]^ his heirs, executors, administrators or as- 
signs, well and sufficiently saved, defended, kept harmless and 
indemnified, of, and from, and against, all and all manner of 
former and other gifb, grants, bargains, sales, mortgages, 
jointures, dowers, uses, entails, titles, quit rents, and other 
yearly rents and incumbrances whatsoever, heretofore had, 
made, done, committed or suffered, by him the said [yrcmtor] 
or any person or persons whatsoever, claiming or to claim, 
by, from, through, or under him; ^nJ further that he the Andforfiirther 
said [^antor] and his heirs, and all persons claiming, or who •*•**""<*• 
shall or may have or claim any estate, right, title, interest, in- 
heritance, use, trust, property, claim or demand whatsoever, 
either at law or in equity, of, in, to, or out of the said advowson 
and hereditaments herein-before granted and released, from or 
underor in trust for him the said [gromtor]^ or his heirs, shall and 
will from time to time and at all times hereafler, upon every 
reasonable request to be made for that purpose, by and with 
and at the proper costs and charges in the law of the said 
\ffr<mtee\ his heirs or assigns, make, do, acknowledge and 
execute, or cause and procure to be made, done, acknow-* 
ledged and executed, all and every such further and other 
lawful and reasonable acts, deeds, things, devices, conveyances 
and assurances in the law whatsoever, for the further, better, 
more perfectly and absolutely granting, and assuring of the 
said advowson and other hereditaments hereinbefore granted, 
and released, and every part thereof with their appurtenances, 
unto the said [grantee]^ his heirs and assigns, as by the said 
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[^antee], his heirs or assigns, or his or their counsel in the 
]aw shall be reasonably devised or advised, and required. 
In witness, &c (c) 



uiereforey 
8. SO.): 



(c) As an advowson is within the statate of nses, and may, tl 
be limited to uses : (1 Sand. Uses, 107. ; 1 Cru. Dig. Tit. ii. c. S, 
and as it is sulgect to dower (Dyer, 85. b. ; Cro. Jac. 622. ; Cm. Dig, 
Tit 21. ch. 1. 8. 29* : the same, if necessary, may be limited to the old 
uses to bar dower, or there may be a declaration in bar of dower by 
the deed of grant, or any separate instrument. As to dower, see notes 
appended to Nos. II. and IV., ante. 
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Grant of the next Presentation to a Rectory. 

THIS INDENTURE, made the day of , in the ?•«!«. 

year of our Lord , Between [grantor} of &c. of the one '^^^^ of con- 
part, and [grantee] of &c. of the other part: Whereas the duae.**' ^"'" 
said \£rcafUee'] hath contracted and agreed with the said 
{grantor'] for the absolute purchase of the next turn or right 

of presentation to the rectory and parish church of ^ 

in the coun^ of , upon the decease, resignation, or de- 

privation of J. C, clerk, the present incumbent thereof, or 
other avoidance of the said parish church, at or for the price 
or sum of 1400Z. : Now this Indenture witnesseth, that q ^^ 
in pursuance of the said agreement, and in consideration of gnnta, 
the sum of 1400/. of lawful money of the United Kingdom of 
Great Britain and Ireland to the said [grantor] in hand well 
and truly paid by the said [grantee]} at or immediately before 
the sealing and delivery of these presents, (the receipt of which 
said sum of 14007. he the said [grantor] doth hereby admit 
and acknowledge, and of and from the same, and every part 
thereof, doth acquit, release, and discharge the said [grantee], 
his heirs, executors, administrators, and assigns, and every of 
them, forever by these presents,) He die 6a\d[gra7itor] Hath 
granted, bargained, sold, and confirmed, and by these presents 
Doth grant, bargain, sell, and confirm unto the said [grantee], 
his executors, administrators, and assigns, TTie next presentr *>^** prwent- 
ation, donation, collation, and free disposition o(^ in, and 

to the said parsonage, rectory, or parish church of , 

in the said county of , when the same shall become void 

by the death, resignation, or deprivation of the said J. C, the 

present incumbent thereof, or otherwise howsoever; Together 

with all the rights, privileges, emoluments, and commodities 

to the same belonging, or in anywise appertaining. And all Aad aU right, 

the right, title and interest of him the ^d [grantor] of, in, and ^^' 

to the same turn, presentation, and premises; To have and To bold to 

VOL. 1. Y 
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grantee, his 
ezecuton, ad- 
ministratoray 
and aangns. 

CoYenants for 
title. 



Good right to 
grant. 



And that 
grantee maj 
present 



For quiet en- 
joyment. 



Free trom in- 
cumbrances. 



And fbr further 
assurance. 



TO HOLD the same unto the said [^ffrantee], his executors, ad- 
ministrators, and assigns to, and for his and their own use and 
benefit ; And the said Iffrantar] doth hereby, for himself, his 
heirs, executors, and administrators, covenant, promise, and 
agree to and with the said [^aritee]^ his executoi's, adminis- 
trators, and assigns, that for and notwithstanding any act, 
matter, or thing to the contrmy, he the said [jrratUor], at the 
time of the execution of these presents, hath in himself good 
right to grant, bargain, and sell the said next turn or pre- 
sentation, and premises hereby granted, bargained, and sold, 
or intended so to be, with the appurtenances, unto the said 
[^antee]i his executors, administrators, and assigns, in manner 
and form aforesaid ; And that for and notwithstanding any 
such act, matter, or thing as aforesaid, the said Igrcaitee]^ bis 
executors, administrators, or assigns, or some or one of them, 
shall and may, immediately after the said parsonage or rectory 
shall become vacant by the death, resignation, or deprivation 
of the said J. C, or otherwise, present any person duly qua* 
lified according to the law, to be rector of the said parish 
church of aforesaid, in order to be instituted and in- 
ducted in the said church, which said person so to be presented 
by the said [£frantee]j his executors, administrators, or assigns, 
and instituted and inducted as aforesaid, shall and may peace- 
ably and quiedy hold and enjoy the said parsonage and 
rectory, and all benefit and profits thereof, witliout the lawful 
let, suit, or hindrance of or from or by the said Iffrantorjy his 
heirs, executors, administrators, or assigns ; And that free and 
clear, and freely and clearly and absolutely acquitted, exone- 
rated, and discharged, or otherwise, by the said grantor, his 
heirs, executors, administrators, or assigns, or some or one 
of them, well and su6Bciendy saved, defended, kept harmless^ 
and indemnified of, firom, and against all and singular former 
and other gifts, grants, bargains, sales, mortgages, charges, 
and incumbrances whatsoever had, made, executed, occa- 
sioned, or suffered by the said [grcmtor^ or any person or 
persons claiming or to claim by, from, through, or under, or 
in trust for him, them, or any of them : And Jiaiher^ that he 
the said Iffrantor], his heirs, executors, or administrators, and 
all persons claiming any right, title, or interest in or to the 
said advowson, rectory, or parish church of , shall and 
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will, at all times hereafter, at the costs of the said \^ffrantee]i 
his executors, administrators, or assigns, make, do, and ex- 
ecute all such further and other reasonable assurances in the 
law, for the further granting and assuring of the said turn, 
next presentation, and premises, unto the said {grantee^ his 
executors, administrators, and assigns, as by the said [^antee]^ 
his executors, administrators, or assigns, or his or their counsel 
in the law, shall be reasonably devised or advised and re^ 
quired. Ik witness, &c. 
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Grant (a) op a Rent Charge. 

THIS INDENTURE, made the day of , in the 

P»*taea, year of our Lord , Between Iffranior] of &c. of the 

(a) On the subject of the word 'grant,' the following note will be 
found useful. It is extracted from Mr. Menifield's edition of Watkins's 
Conveyancing, page 418. '^IWThen the ward grant, is requieitenl As 
incorporeal hereditaments maybe surrendered (Co. Litt. 338. a.), released 
(Touch. 32 1 ,S2^.), andlimited to uses, they may, consequently, be conveyed 
by surrender, lease and release, and bargain and sale, without the word 
grant. (2 Sand. Uses, 41.) The word ^ran< is essentially requisite io 
diose cases only, where the conveyance, by which the incorporeal pro- 
perty is intended to pass, is exclusively applicable to the transfer of 
corporeal hereditaments, or, being applicable to the transfer both of cor- 
poreal and incorporeal property, some ceremony necessary to the com- 
pletion of it is omitted. Thus no incorporeal property can pass by a 
feoflfinent and livery, unless the word grant be used. (See the opinion 
in 1 Bridg. Conv. 323, ; 2 Rol Abr. 56. pi. 2.) When a conveyance is 
intended to operate as a release, surrender, or confirmation, and such 
release, surrender, or confirmation is defective, by reason that the releasee, 
surrenderee, or confirmee has no estate to support the conveyance as a 
release, &e., or upon any other account, then such defective conveyance 
cannot operate as a grant of the incorporeal hereditaments intended to 
pass, unless the operative word grant be therein particularly applied to 
the transfer. (See Litt. 541, 542. ; Co. Litt. 301. b. ; Cowp. 600. 
But see Shave v. Pincke, 5 Dumf. & East, 124. 310.)" 

Grants (see «ii to,' page 55. note) (/). In section 733. of Littleton, 
it is said, *' It seems that this word and verb (warrantiso), makes the 
warranty, and is the cause of warranty, and no other word in our law :" 
upon which Sir Edward Coke observes, " Here it appears, that no other 
verb in our law doth make a warranty, but warrantizo only, which is 
only appr(^riated to create a warranty." 

Upon these passages, Mr. Butler (Co. Litt. 384. a. note 1.) remarks: 
'^ What is said by Sir Edward Coke in this place, and the determination 
of the Judges in Noke's Case (4 Rep. 80.), and Lord Chief Justice 
Vaughan's argument, in Hayes v. Bickerstaff, in his Reports, page 126., 
should remove the scruples too often entertained on the part of trustees, 
respecting the propriety of their conveying by the word grant. From 
the passage here referred to, it most clearly appears, that the word grant, 
when used in the conveyance of an estate of inheritance, does not imply 
a warranty ; and that, if it did, the insertion of any express covenant 
on the part of the grantor would qualify and restrain its force and 
operation within the import and eflect of that covenant; as the law, 
when it appears by express words how far tlie parties designed the war- 
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one part, and [ffrantee] of &c. of the other part: Whereas Reoiuiofoon* 
the said [grantee'] hath contracted with the said [grantor] for ™/^. 

the absolute purchase of a yearly rent-charge of /.during 

the life of the said {grcmtee^ to be paid free from all deduc- 
tions whatsoever} and to be issuing out of the hereditaments 



rantjT should extend, will not carry it farther by construction. There 
is, therefore, no reasonable ground for trustees objecting to convey by the 
word grant ; but serious objections may be raised in some cases to pur- 
chasers taking a conveyance from them without it. These are stated in 
the following passage from Bridgman's Complete Conveyancer, vol. i. 
323, — " Sir Jeffrey Palmer's resolution concerning the words give and 
grant in a conveyance. ' Sir, I conceive that care ought to be taken 
in a conveyance, of what nature soever it be, that there be not therein 
give and grant ; for they imply a general warranty, and shall not be 
qualified by the special warranty following, as hath been thrice ad- 
judged, H. T." — Sir Jeffrey Palmer's answer: — ' Give implies a ;?cr- 
eonal warranty, and so it is not always used. The word grant, in a 
lease for years, is a covenant in law, or (as you may call it) a general 
warranty, if it be not qualified by a covenant or warranty in fait : but 
if there be a covenant or warranty in fait, then it is restrained to 
the words of the covenant subsequent. But in an estate of inhe- 
ritance where the fee passeth, there the word grant is neither a 
covenant in law nor warranty. For if it should be a covenant in 
law, or warranty in itself, it would be there restrained and qualified 
by the warranty and covenants in fait. And a deed to pass an in- 
heritance, where common is, cannot be without it ; for if it be common 
in gross, it cannot pass by the livery, but must pass by the word 
grant. And I never yet saw a feoffment without it — Jeffrey 
Palmer.' " This dictum of Sir Jeffrey Palmer has been sometimes cited 
to prove that it is not safe for purchasers to take a conveyance by lease 
and release, or bargain and sale enrolled, if the conveyance be from the 
trustees, and they do not convey by the word grant. It is said that 
commons or advowsons, or other things which be in grant, will not, if 
they are severed from the inheritance, pass without the word grant. But 
this 18 a mistake, and by no means warranted by Sir Jeffrey Palmer's 
dictum, which evidently applies only to conveyances by feofl^ent ; in 
which case, commons in gross, &c, lying in grant, would not pass by 
the livery, and therefore, without the word grant, or some other 
word of a similar operation, woidd not pass by the charter of feoff- 
ment But in the case of lease and release, there is no doubt, 
that any thing which lies in grant will vest in the vendee, by 
the lease for a year ; and that a release without the word grant, would 
operate by way of enlargement to give the releasee the fee. So in the 
case of a bargain and sale enrolled, any thing which lies in grant will 
vest in the bargainee by the Statute of Uses, without the word grant 
Upon the whole, therefore, there is no such peculiar operation in this 
famous monosyllable, as to make it either dangerous for a trustee to 
convey by it, or essential for a purchaser to require it. 
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hereinafter mentioned, at or for the price or sum of —— 2. : 
Now THIS Indenture witnesseth, that in pursuance of the 
said agreement, and in consideration of the sum of — L 



Witness; 
Grantor grants 
rent-charge, 

of lawful money of Great Britain and Ireland to the 
[ffranfar^ in hand paid by the said [grantee'], at or immediately 
before the sealing and delivery of these presents, the receipt 
whereof he the said [grantor} doth hereby acknowledge, and of 
and from the sam^, and every part thereof, doth acquit, release^ 
and discharge the said Iffrantee"], his heirs, executors, adminis- 
trators, and assigns, and every of them, for ever by these pre- 
sents. He the said [ffrantor] Hath given and granted, and 
by these presents Doth give and grant, unto the scud {jranteej 
and his assigns, one rent-charge or yearly sum of ■ L of 
lawful money of Oreat Britain and Ireland, charged and 
chargeable upon and yearly issuing and pa}rable out of All 
that, &c. [parceU], To have, hold, receive, take, and 
enjoy the said rent-charge or yearly sum of — L unto 
the said [grantee'] and his assigns during his life, and to be 

paid and payable by equal quarterly payments, on the 

day of , the — day of , the day of , 

and the day of in every year, free and clear 

of and from all deductions or abatements, taxes, charges, 
assessments, or impositions whatsoever, the first quarterly 
payment to be made on the ■ day of — now next 
Power of entry ensuing, if the said [grantee} shall be then living : And 
'^^ the said [grantor'], doth hereby, for himself, his heirs and 
assigns, covenant, grant, and agree with and to the said 
[grantee], his executors, administrators, and assigns, in manner 
following; (that is to say,) that if the said rent-charge 

or yearly sum of I, or any part thereof, shall at any 

time be in arrear for the space of twenty-one days after any 
of the said days of payment, then, and so often as it shall so 
happen, it shall be lawful for the said [grantee] and his assigns 
to enter into and distrain upon all or any part of the said 
hereditaments and premises hereby charged' therewith, and to 
sell and dispose of the distress and distresses then and there 
taken, in like manner as in case of distresses taken for rent, 
to the end and intent that thereby all arrears of the said 

rent-charge or yearly sum of /. may be fully paid, 

together with all costs, charges, and expenses occasioned by 
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the Donpaym^it thereof; And cdso, that in case the said Power of entry. 

rent-charge or yearly sum of 1, or any part thereof, 

shall at any time be in arrear by the space of thirty-one 
days after any of the said days of payment, then, and as 
often as it shall so happen, it shall (although no l^;al demand 
shall have been made thereof) be lawful for the said [ffrcmtee] 
and his assigns to enter into and upon, and to hold all and 
singular the hereditaments hereby charged with the payment 

of the said rent-charge or yearly sum of /• and every part 

thereof, and to receive and take the rents and profits thereof 
to his and their own use, until he and they shall be therewith 
and thereby or otherwise fully paid and satisfied the said rent^ 
charge or yearly sum of — - /., and the arrears thereof due 
at the time of such entry, and which shall afterwards accrue 
and become due during his or their being in possession of 
the same premises, together with all such costs, charges, 
damages, and expenses whatever which he or they shall sus- 
tain by reason of the nonpayment thereof, and such possession, 
when taken, to be without impeachment of waste : And the Covenant Ibr 
said [^cmior] Doth, for himself, his heirs, executors, and ad- ^ 
rainistrators, covenant and agree with the said {grantee]^ his 
executors, administrators, and assigns, tliat he the said Thatgnuitor 
[jgr(mtor\ now hath in himself good right, full power, and **"^°^"*''* 
lawftd and absolute authority to grant and confirm the said 

rent-charge or annual sum of 1, and the said powei-s and 

authorities for recovering and compelling payment thereof as 

aforesaid, and to charge the same upon all and singular the 

said hereditaments and premise hereinbefore mentioned; 

And that all and singular the said premises shall, during the xnA that pre- 

natural life of the said {grantee\ remain, continue, and be ™^ ^^^ ^ 

charged with and subject to the said rent-charge or annual charge, and 

sum of L and subject and liable to the distress and dis- powers for com- 

tresses, entry and entries of the said [grantee] and his assigns, ment of the 
for recovering the same, and for all costs, charges, and ex- ^^^ 
penses to be occasioned by the nonpayment thereof. And free from in- 
that absolutely discharged, or otherwise by the said [grantor\ ?'>°*™'*«*- 
his heirs, executors, or administrators, sufficiently indemnified 
from and against all charges and incumbrances made or suf- 
fered, or hereafter to be made or suffered, by him or them, 
or by any person or persons lawfully or equitably claiming or 
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to claim by, from, or under, or in trust for him, them, or any 
And for ftirther of them ; And that he the said [ffrantor\ and his heirs, and 
assuranoe. ^^j] p^j-gQ^s claiming under or in trust for him or them, shall 

and will, upon the request and at the expense of the said 
{grantee] or his assigns, execute and make all such further 
grants and assurances as may be required by him or them for 
granting and assuring the said rent-charges and premises 
hereby granted unto the said grantee and his assigns in man- 
ner aforesaid In witness, 8(c« 
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